PART I

THE INTERNATIONAL FRAMEWORK

SECTION 1.1

Treaty Regimes and International Law
JOHN BURROUGHS
RECOMMENDATIONS OF THE WMD COMMISSION
Disarmament and non-proliferation are best pursued through
a cooperative rule-based international order, applied and enforced through effective multilateral institutions, with the UN
Security Council as the ultimate global authority. (Weapons of
Terror, 18)
There is a need to revitalize and strengthen multilateral cooperative approaches, because of both their legitimacy and their
potential effectiveness in addressing WMD threats. (Weapons
of Terror, 57)
Governments know that treaties are indispensable. They see
many multilateral treaties as an essential part of a commonly
agreed and commonly managed world order, which most want
to strengthen. The Commission supports that view. (Weapons
of Terror, 167)

Global norms and treaty regimes play an indispensable role in controlling
and eliminating nuclear, biological, and chemical (NBC) weapons. Norms
are rule-framed expectations of conduct grounded in patterns of behavior,
practical considerations, morality, policy statements and political commitments, and law including requirements set out in treaties. In the case of NBC
weapons, law is at the core of the relevant norms. The possession and use of
biological and chemical weapons is prohibited by the Biological Weapons
Convention (BWC) and Chemical Weapons Convention (CWC). For almost
all states, the possession of nuclear weapons is prohibited by the Nuclear
Non-Proliferation Treaty (NPT), and their use is at least generally prohibited
by international law as set forth by the International Court of Justice. The
regimes give institutional life to the norms through regular meetings of states
in review processes, and in the case of the CWC and the NPT, through implementing agencies engaged in monitoring compliance, the Organization for
the Prohibition of Chemical Weapons (OPCW), and the International Atomic
Energy Agency (IAEA). States around the world participate in these processes, monitoring systems, and organizations and thus commit in-depth to
the rules on non-use and non-possession of NBC weapons.
One of the greatest strengths of Weapons of Terror is its clear explanation
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of the importance of norms and regimes. It also effectively conveys that regimes work when there is reciprocity and cooperation. For example, for nonnuclear weapons states to accept enhanced inspection powers of the IAEA to
monitor civilian nuclear power programs, they need to see substantial movement on the disarmament side of the regime. The report is refreshingly frank
about the lack of reciprocity in the nuclear sphere, stating that it is “easy to
see that the nuclear weapon states parties to the NPT have largely failed to
implement” their NPT nuclear disarmament obligation.1
Advantages of Treaty Regimes
The WMD Commission cogently explains why states rely on treaty regimes, observing that:
x

x

x

x

x

Multilateral treaties have emerged over a long period of time as the
principal instrument that the world community uses to create clear
rules and standards designed to bind all states.
Participation in the negotiation of a treaty of universal reach, or joining such a treaty, allows a state to feel ownership of and responsibility for the rules that are adopted….
The procedure of national consent may involve both the executive
and the legislative branches of a government, thereby anchoring the
LQWHUQDWLRQDOUXOHVPRUH¿UPO\LQWKHQDWLRQDOFRQVFLRXVQHVV
5LJKWVDQGREOLJDWLRQVDUHGH¿QHGE\WKHWUHDW\$PHDVXUHRIVWDELOity is created when states parties are able to predict that other parties are likely to conduct themselves in accordance with the obligations they have assumed. At the same time there is some protection
against arbitrary demands and accusations.
7KHWUHDW\PD\RIIHUDEDVLVIRUPRQLWRULQJYHUL¿FDWLRQLQVSHFWLRQ
resolution of disputes or other action, such as periodic review and
follow-up.2

A book released in 2003, Rule of Power or Rule of Law?,3 the product of
a collaboration between the Institute for Energy and Environmental Research
DQGWKH/DZ\HUV¶&RPPLWWHHRQ1XFOHDU3ROLF\LGHQWL¿HVUHODWHGEHQH¿WV
explaining that:
7UHDWLHVE\WKHLUYHU\QDWXUHLQYROYHVRPHVDFUL¿FHRIVRYHUHLJQW\
In exchange, treaty regimes contribute to national and global security in important ways, including by:
x
x
x
x

articulating global norms;
promoting and recognizing compliance with norms;
building monitoring and enforcement mechanisms;
increasingly the likelihood of detecting violations and ef-
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fectively addressing them;
providing a benchmark for measurement of progress;
HVWDEOLVKLQJDIRXQGDWLRQRIFRQ¿GHQFHWUXVWH[SHULHQFH
and expertise for further progress;
providing criteria to guide states’ activities and legislation,
and focal points for discussion of policy issues.4

The role of international law. Reliance on treaty regimes and global
norms—on international law—is, or at least should be, greatly bolstered in
the United States, a country historically dedicated to the rule of law, by the
fact that treaty-based law is part, as the Constitution says, of the “law of the
land.” Article VI, clause 2 of the Constitution provides:
This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every States shall be bound
thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding. [Emphasis supplied.]
In addition to treaty-based law, the Supreme Court has held, customary
international law is “part of our law.”5 Customary law is based on the practices
of states accompanied by a sense of legal obligation, and in some cases also
UHÀHFWVIXQGDPHQWDOKXPDQLWDULDQDQGPRUDOIDFWRUV$FODVVLFH[DPSOHLVWKH
rule of diplomatic immunity; it was rooted in the practice of states of protecting
RWKHUFRXQWULHV¶UHSUHVHQWDWLYHVORQJEHIRUHLWZDVFRGL¿HGLQDJUHHPHQWV$Q
example relevant here is the ban on use of biological weapons, contained in the
1925 Geneva Protocol and reinforced by the Biological Weapons Convention.
For states not party to either of those agreements—and for decades the United
States did not ratify the Geneva Protocol—it is universally accepted that they
are nonetheless bound by the ban. The International Court of Justice relied
on customary international law—founded largely on treaties with broad
participation—for its conclusion that the threat or use of nuclear weapons is
generally illegal. Like the United States, all states have mechanisms, which
may vary substantially, for integrating treaty- and custom-based international
law into their national legal systems.6
The case for employment of treaty regimes and global norms to address
the multiple security challenges faced by the world is thus a strong one,
based both upon a pragmatic view of the need for effective cooperation
and the force of the appeal to law. Following the dismantlement of the
Berlin Wall and the breakup of the Soviet Union, hopes were high that this
approach would be expanded to lower the risks posed by nuclear, chemical,
and biological weapons and that other major initiatives would be taken
WR EXLOG JOREDO VHFXULW\ 'XULQJ WKH ¿UVW GHFDGH RI WKH SRVW&ROG :DU HUD
WKRVHH[SHFWDWLRQVZHUHSDUWLDOO\PHW7KH137ZDVLQGH¿QLWHO\H[WHQGHGLQ
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1995 and negotiations on the Comprehensive Test Ban Treaty (CTBT) were
completed in 1996.
Negotiations on the Chemical Weapons Convention were concluded in
1993 and it entered into force in 1997. By 2001, seven years of negotiations
by states parties to the Biological Weapons Convention had yielded a draft
SURWRFROWKDWZRXOGKDYHDGGHGDYHUL¿FDWLRQUHJLPHWRWKHWUHDW\7KHUHZHUH
also important steps taken outside the realm of nuclear, biological, and chemical weapons. Notably, the Rome Statute of the International Criminal Court
ZDVQHJRWLDWHGLQDQGHQWHUHGLQWRIRUFHLQ%\WKH¿UVWGHFDGH
of the 21st century, however, the surge of multilateral efforts had peaked and
indeed had been rolled back.7 The United States, as Weapons of Terror makes
clear, bears the lion’s share of responsibility for this development.8
The Erosion of Treaty Regimes
Chemical Weapons Convention. The CWC is the most far-reaching
disarmament measure ever put into force. It bans the development, acquisition,
transfer or use of chemical weapons, requires the destruction of all stockpiles,
and obligates states parties to declare chemicals and production facilities that
could be used in a manner prohibited by the convention. Declared chemicals
and facilities are subject to routine inspections. The CWC was championed
by the senior George Bush, and its negotiation at one time seemed a harbinger
of a robust multilateralism that would be applied to control of biological
and nuclear weapons as well. Instead, the hard-fought Senate battle over
UDWL¿FDWLRQRIWKH&:&LQZDVDVLJQDOWKDWWKHPXOWLODWHUDOLVWDJHQGD
ZDV LQ VHULRXV WURXEOH7KH 6HQDWH HYHQWXDOO\ GLG DSSURYH UDWL¿FDWLRQ EXW
86FRPSOLDQFHLVVXEMHFWWRUHVWULFWLRQVLPSRVHG¿UVWE\WKH6HQDWHLQWKH
UDWL¿FDWLRQSDFNDJHDQGWKHQE\LPSOHPHQWLQJOHJLVODWLRQSDVVHGE\&RQJUHVV
The restrictions include a narrowing of the facilities subject to declaration
and inspection; prohibition of transfer of samples outside of the country for
analysis; and a presidential right to refuse inspections on national security
grounds. The CWC does not permit these limitations and contains thorough
VDIHJXDUGV IRU WKH SURWHFWLRQ RI FRQ¿GHQWLDO LQIRUPDWLRQ ,W LV LQ WKH 86
interest to support effective inspections in order to verify compliance. But
the U.S. restrictions, not surprisingly, are being imitated by other countries,
including India and Russia. Despite these defects in the developing regime,
it is generally considered a major success. As Weapons of Terror explains,
WKHUHJLPHGRHVIDFHVLJQL¿FDQWFKDOOHQJHV$PRQJWKHPDUHHQVXULQJWKDW
destruction of stockpiles is completed in a timely fashion and preventing the
development and deployment of incapacitating—but often lethal—chemical
agents.9
Biological Weapons Convention7KH%:&ZDVUDWL¿HGE\WKH8QLWHG
States in 1975 and entered into force that same year. It prohibits state parties
from developing, producing, stockpiling, acquiring or retaining biological
DJHQWVRUWR[LQVZKHQWKH\KDYHQRMXVWL¿FDWLRQIRUGHIHQVLYHRURWKHUSHDFH-
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IXOSXUSRVHV,WDOVRÀDWO\SURKLELWV³ZHDSRQVHTXLSPHQWRUPHDQVRIGHOLYHU\
designed to use such agents or toxins for hostile purposes or in armed conÀLFW´%XWWKH%:&LVRQO\DEDUHEDQRQSRVVHVVLRQODFNLQJDQ\SURYLVLRQV
for declarations formally accounting for research facilities and destruction of
stockpiles or for inspections to verify compliance. In negotiations beginning
LQ%:&PHPEHUVWDWHVVRXJKWWRUHPHG\WKLVGH¿FLHQF\E\QHJRWLDWLQJ
a comprehensive supplementary agreement known as a protocol.
In July 2001, the Bush administration successfully disrupted the nearly
completed negotiations.10 Then, in a remarkable display of its intense opposition to multilateralism, the administration continued to oppose the protocol
despite the September 11, 2001 attacks and the subsequent anthrax attacks.
In November 2001, it blocked consideration of more limited international
DJUHHPHQWV RQ YHUL¿FDWLRQ PHFKDQLVPV ,QVWHDG WKH DGPLQLVWUDWLRQ DGYRcated that states voluntarily implement national measures like adoption of
laws criminalizing biological weapons-related activities and promulgation of
security standards for handling of pathogens. For the most part, the proposals
were already on the international agenda. One reason for U.S. opposition to
the protocol may be a reluctance to open the U.S. “biodefense” program to
international scrutiny.11 As part of that program, the United States constructed
a model bio-bomb and weaponized anthrax,12 activities which appear to violate the BWC ban on production of such weapons. Those and other projects,
such as work on a genetically enhanced super-strain of anthrax, have been
carried out in secret, making it impossible for other states to assess whether
the projects comply with the BWC.
In rather marked contrast to the strong positions it takes regarding nuclear weapons, Weapons of Terror does not call for a renewed effort to negotiate
DQDJUHHPHQWHVWDEOLVKLQJDYHUL¿FDWLRQUHJLPHWKRXJKLWGRHVQRWSUHFOXGH
this either. Rather it says more generally that a “multifaceted approach is
required—one that strengthens the multilateral normative and legal prohibition regime, while linking it with other kinds of governmental and nongovernmental, national and international measures.”13 Nor does the report
address the massive U.S. “bio-defense” program (see box).
Other multilateral agreements. Considered by many to be the most
VLJQL¿FDQWFRQWULEXWLRQWRLQWHUQDWLRQDOODZVLQFHWKHFUHDWLRQRIWKH8QLWHG
Nations at the end of World War II, the Rome Statute of the International
&ULPLQDO &RXUW HVWDEOLVKHV WKH ¿UVW SHUPDQHQW JOREDO WULEXQDO WR SURVHFXWH
crimes against humanity, genocide, and war crimes, as well as aggression once
DJUHHPHQWLVUHDFKHGRQLWVGH¿QLWLRQ7RJHWKHUZLWKDVVRFLDWHGLPSURYHPHQW
of capabilities in national legal systems, the court will deter the commission
of large-scale atrocities, including those perpetrated with nuclear, biological,
and chemical weapons. Although President Clinton signed the Statute at the
very end of his term, in an unprecedented move the Bush administration
QRWL¿HGWKH8QLWHG1DWLRQVWKDWWKH8QLWHG6WDWHVGRHVQRWLQWHQGWRUDWLI\LW
and on multiple fronts is working to block the Court’s jurisdiction over U.S.
nationals.
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The U.S. Biodefense Program
Since the terrorist attacks of September 2001, the Bush administration has dramatically increased spending on biodefense research
and capabilities.1 These increasingly secretive biodefense programs
threaten to undermine the integrity of the 1972 Biological Weapons
&RQYHQWLRQ %:& SRVHVLJQL¿FDQWULVNVWRORFDOFRPPXQLWLHVDQG
develop and spread knowledge about the weaponization of the most
deadly and incurable biological agents known.2 From 2001 to 2006,
the United States has spent $36 billion on biodefense programs.3 The
annual budget for these programs, about $8 billion spread among 11
different government agencies, now exceeds annual spending for
nuclear warhead maintenance, research and development––which
is about $7 billion, not including delivery systems, command and
control, etc.
The Bush administration’s 2004 policy statement, “Biodefense
for the 21st Century,” describes the continuing development of “an
aggressive research program to develop better medical countermeasures” and the construction of new biodefense laboratories.4 The
new labs include at least 20 facilities given the highest containment
designations, biosafety level 3 (BSL-3) and 4 (BSL-4). Such labs
create and conduct research on the most virulent biological warfare
agents.5 The BSL-4 labs are designed to conduct research on pathogens for which there is no known cure, such as Ebola or Marburg.6
The increase in the number of these labs, which house facilities such
as aerosol chambers where deadly agents are tested on animals, increases the risk that agents will escape containment and threaten
local communities.
Although intended to develop biodefense countermeasures,
these laboratories and programs inevitably train scientists and engineers in biowarfare techniques, and threaten to erode international
mechanisms designed to guard against biological weapons. Further, the “de facto” creation of “biowarfare pathogens,” admitted
by a former Homeland Security assistant secretary for science and
technology,7 blurs the line between offensive and defensive biological weapons research, and is likely incompatible with the provisions of the BWC. The lack of transparency in these programs and
the construction of BSL-3 and -4 labs at restricted access nuclear
weapon laboratories effectively makes U.S. biodefense facilities
unaccountable under the treaty. Barbara Hatch Rosenberg, chair
of the Federation of American Scientists’ working group on the
BWC, said the choice of nuclear weapon labs as BSL sites “makes
Continued on next page
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it possible for the government to say we can’t allow any kind of
inspections or visits from outside the government because nuclear
security depends on it.”8
Also troubling is that the U.S. model has served as the foundation
for a “global biodefense boom” where an increasing number of
governments are building high-security labs in order to study deadly
biological agents.9 This has led to fears that other countries might
seek to exploit these same loopholes and develop latent bioweapons
capabilities under the guise of “defensive” research programs. The
%XVKDGPLQLVWUDWLRQ¶VUHMHFWLRQRIYHUL¿FDWLRQIRUWKH%:&IXUWKHU
undermines the capacity of the international community, and the
U.S. government, to assess whether such programs are actually
masking the development of biological weapons. Absent increased
WUDQVSDUHQF\ LQ WKH ¿HOG RI ELRGHIHQVH EHVW DWWDLQHG WKURXJK DQ
international inspection regime, the proliferation of these types of
programs could paradoxically decrease global security against state
and terrorist use of biological weapons.
____________________
1

2
3
4
5
6
7
8
9

“Federal Funding for Biological Weapons Prevention and Defense:
Fiscal Years 2001 to 2007,” Center for Arms Control and NonProliferation, Washington, D.C., 2006 (“Federal Funding”).
See Joby Warrick, “The Secretive Fight Against Bioterror,”
Washington Post, July 30, 2006 (“Warrick”).
Federal Funding, p. 1.
“Biodefense for the 21st Century,” The White House, 2004.
Federal Funding, p. 3.
Marylia Kelley and Jay Coghlan, “Mixing Bugs and Bombs,”
Bulletin of the Atomic Scientists, September/October 2003.
Quoted in Warrick.
Id.
Warrick.

The list of security-related multilateral agreements rejected by the United
States goes on. The Clinton administration refused to sign the 1997 Mine Ban
Treaty prohibiting anti-personnel landmines. However, President Clinton developed a plan for eventual U.S. participation. Reversing that policy course,
the Bush administration has announced that the United States will not join
the treaty. The Bush administration rejected the 1997 Kyoto Protocol aimed
at taking initial steps to reduce emissions of carbon dioxide which contribute
to global warming. The severe or catastrophic effects projected from climate
change could negatively impact security, not only by affecting livelihoods
DQGVHWWOHPHQWSDWWHUQVEXWSHUKDSVDOVRE\FDXVLQJFRQÀLFWZLWKLQRUDPRQJ
QDWLRQVGXHWRUHIXJHHÀRZV
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Nuclear Non-Proliferation Treaty. Finally, despite the rich history of
U.S.-initiated or supported nuclear arms control treaties, U.S. resistance to
law-governed multilateralism extends to the nuclear sphere, as the United
States rejects commitments undertaken in the Nuclear Non-Proliferation
7UHDW\DQGLWVUHYLHZSURFHVV,WKDVUHMHFWHGUDWL¿FDWLRQRIWKH&RPSUHKHQsive Test Ban Treaty, implementation of the START process, and preservation
RIWKH$%07UHDW\IDLOHGWRDSSO\WKHSULQFLSOHVRIYHUL¿FDWLRQLUUHYHUVLELOity, and transparency to the U.S.-Russian reductions agreed in the 2002 Strategic Offensive Reductions Treaty; and expanded, rather than diminished,
the role of nuclear weapons in the U.S. military posture. The nature of commitments undertaken in the NPT context and the U.S. record with respect to
them are detailed in sections 1.2 and 2.1.
U.S. Denigration of International Law
As the world’s leading military and economic power and key architect of
post-World War II international institutions, and as a progenitor of the concept
of the rule of law, the United States is uniquely positioned to shape the development of the framework formed by the NPT, CWC, BWC, the United Nations Charter, and other security-related treaties. As recounted above, despite
generally cooperative relations among major powers and the new awareness
of the terrorist threat, the United States recently has refused to comply with
commitments made under existing treaties or to enter into new agreements.
Instead, the United States increasingly relies upon other modes of exerting
SRZHUDQGLQÀXHQFH$PRQJWKHPLVWKHGRFWULQHRISUHHPSWLYH UHDOO\SUHventive) war against states with links to terrorism that seek to acquire NBC
weapons, employed as a rationale for the invasion of Iraq without explicit
Security Council authorization, and the related doctrine of “counterproliferation” envisaging military action against NBC weapons capabilities (see
section 2.2). Accompanying steps are: the formation of an ad hoc coalition of
states (the Proliferation Security Initiative) prepared to interdict disfavored
states’ shipment of NBC weapon-related equipment, materials, and delivery
systems; Security Council imposition of rules (resolution 1540) aimed at preYHQWLQJDFTXLVLWLRQRIDQGWUDI¿FNLQJLQ1%&ZHDSRQUHODWHGLWHPVE\WHUURUists and other non-state actors (see section 1.3); and a G-8 program aimed at
securing NBC weapons and materials in Russia and perhaps other countries.
Weapons of Terror captures the essence of this sharp turn in U.S.
policy:
Some of the current setbacks in treaty-based arms control and disarmament can be traced to a pattern in US policy that is sometimes
called ‘selective multilateralism’—an increased US scepticism
regarding the effectiveness of international institutions and instruments, coupled with a drive for freedom of action to maintain an absolute global superiority in weaponry and means of their delivery.
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The US is clearly less interested in global approaches and treaty
making than it was in the Cold War era. In the case of Iraq, the
US chose in 2003 to rely on its own national intelligence and to
GLVUHJDUG WKH UHVXOWV RI LQWHUQDWLRQDO YHUL¿FDWLRQ HYHQ WKRXJK WKH
latter turned out to be more accurate. More importantly, the US has
been looking to what is called ‘counter-proliferation’—a policy
envisaging the unilateral use of force—as a chief means to deal with
perceived nuclear or other WMD threats.
$VVHHQLQWKHZDUWRHOLPLQDWH:0'LQ,UDTDQGLQRI¿FLDO
statements regarding North Korea and Iran, the US has claimed a
right to take armed action if necessary to remove what it perceives as
growing threats, even without the authorization of the UN Security
Council.
The overwhelming majority of states reject the claims by the US
or any other state to such a wide licence on the use of force….14
The new U.S. approach does not imply the rejection of working together
with other countries, often allies, on matters of security (see box). But it does
centrally involve the rejection or minimizing of institutions and norms of
near-universal scope, like those based on the treaties on NBC weapons. An
accompanying theme has been the downgrading, even the deriding, of international law. John Bolton, U.S. ambassador to the United Nations from 2005
to 2006, has been the foremost exponent of this theme. He has expressed
KLPVHOIPRVWYLUXOHQWO\ZKHQRXWRIRI¿FHDVLQWKLVVWDWHPHQW
It is a big mistake for us to grant any validity to international law
even when it may seem in our short-term interest to do so—because,
over the long term, the goal of those who think that international law
really means anything are those who want to constrain the United
States.15
While Bolton and others are not so undiplomatic when in the government,
the sentiment accurately conveys a key tenet of present U.S. policy. Sorely
lacking is any appreciation of international law and institutions as means
for working with other nations in a cooperative, problem-solving approach
WKDW FDQ UHGRXQG WR DOO QDWLRQV¶ EHQH¿W 6RPH RI WKH FRQVHTXHQFHV RI WKLV
nihilist approach to international law have been visible to all in the Bush
DGPLQLVWUDWLRQ¶VSROLFLHVRIWRUWXUHDQGLQGH¿QLWHGHWHQWLRQZLWKRXWWULDOLQ
stark violation of the Geneva Conventions and other humanitarian/human
rights international legal instruments as well as customary international law.
Bolton and others have also criticized international law on the ground
that it is not enforceable.16 Addressing this criticism is a major concern of the
WMD Commission. The Commission observes that most states accept the
need for law, and honor and implement their obligations concerning NBC
weapons and want to be seen as doing so as respectable, law-abiding members

22

NUCLEAR DISORDER OR COOPERATIVE SECURITY?

Selective Multilateralism
The U.S. turn away from global norms, regimes, and institutions has been accompanied both by an increased emphasis on military means of combating proliferation and by increased reliance on
initiatives in which the United States works with ad hoc groups of
states to accomplish policy aims. Thus the United States has not
renounced, and indeed has vigorously pursued, cooperative engagement with selected other countries on matters of security. This is
demonstrated by G8 programs, export control arrangements, and the
Proliferation Security Initiative.
The United States is spending billions of dollars on a G-8 program aimed at securing nuclear, chemical, and biological warheads
and materials in Russia and, to a limited extent so far, other countries.1 The program builds on the existing U.S.-Russian Cooperative Threat Reduction (“Nunn-Lugar”) program. The Commission
views the Cooperative Threat Reduction and G-8 programs in a
positive light, and in Recommendation 48 calls for geographical and
functional broadening of the latter. The U.S. 9/11 Commission more
fulsomely praised the Cooperative Threat Reduction program, emphasizing the importance of preventing terrorists from gaining access to weapons of mass destruction.2 In a related development, the
2006 G8 summit on July 15, 2006 announced a “Global Initiative
to Combat Nuclear Terrorism,” which would undertake or reinforce
cooperation on measures like the “development of technical means
to combat nuclear terrorism.”3
The United States also continues to rely heavily on long-established political arrangements with allies and selected other states to
restrict or deny exports of technology or materials to non-favored
states when the exports would contribute to acquisition of missiles
and nuclear, chemical, and biological weapons. Such arrangements
include the Missile Technology Control Regime,4 the Nuclear Suppliers Group,5 and the Australia Group (chemical and biological material and equipment).6 The WMD Commission provides a balanced
and sound discussion of export controls. It calls them “a valuable
part of the overall effort to combat WMD proliferation,” but also
notes that critics consider them “exclusive clubs or cartels that have
no right to try to dictate global standards,” and that a “growing number of producers of sensitive commodities are not members.”7 The
Commission envisages a far-reaching reform of export controls,
spurred on by the requirements of Security Council resolution 1540.
Recommendation 47 calls for the existing export control groups to
Continued on next page
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broaden their membership, and for the establishment of a “universal system of export controls providing harmonized standards.” The
Commission elaborates that there is a need
to move from a system of control based on barriers to exports to one that addresses all aspects of the potentially
dangerous ownership and circulation (both within and between states) of WMD-related goods [that is] grounded in
permanent cooperation with the business sector and [requires] proliferation-sensitive transactions to be assessed
against universally agreed criteria, regardless of the location of the end-user.8
As a provocative extension of the export control regimes, the
United States has formed an ad hoc coalition of some 16 states,
with cooperation by a total of about 80 countries, known as the
Proliferation Security Initiative (PSI). By means including armed
interdiction, the states have agreed to prevent disfavored states’
shipment of NBC weapons-related equipment, materials, and
delivery systems.9 States have the right to regulate commerce within
their national jurisdiction and control, for example in a harbor, and
WRERDUGVKLSVZKHQWKH³ÀDJVWDWH´KDVJLYHQLWVFRQVHQW+RZHYHU
absent Security Council approval or a compelling reason of selfdefense, a non-consensual interdiction would violate the established
international law principle of freedom of navigation. The United
States maintains that questions of permissibility will be addressed
on a case by case basis, and that “we do not intend to proceed with
interdictions without a clear national or international authority.”10
Indeed, where interdictions are not clearly authorized by existing
law, authorization should be sought from the Security Council or
another appropriate body. The Commission reserves judgment about
PSI, noting that little information has been made available about its
application, and that critics “prefer a more multilateral approach, tied
more closely to the treaty regimes and the UN Security Council.”11
Former U.S. Secretary of Defense William Perry, a member of
the WMD Commission, has observed that it is “wishful thinking
to believe that” interdiction could prevent smuggling of a small
SDFNDJHRISOXWRQLXPVXI¿FLHQWWRPDNHDERPE12
The U.S. doctrine of military counterproliferation, U.S. emphasis
on export control regimes, and the U.S.-led Proliferation Security
Initiative represent a sort of selective, political multilateralism,13
with a built-in discriminatory approach: some states can be trusted
with extremely dangerous materials and devices, others cannot. It
Continued on next page
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shows, by contrast, what the United States is turning away from,
namely legally binding norms and global institutions that apply
universally, based on a conviction that NBC weapons are dangerous
in anyone’s hands.
____________________
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12 William Perry, “It’s Either Nukes or Negotiation,” Washington Post,
July 23, 2003.
13 Cf. Weapons of Terror, p. 25.
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of the international community. By adhering to treaties on NBC weapons, the
Commission says, “many states may also want to join the mainstream and
help gradually build up a world order that, while demanding restraints for
themselves, also gives them a fairly high assurance that others will exercise
the same restraints.”17 Regarding enforcement of obligations, the Commission
highlights the power of the Security Council “to mandate or authorize a broad
DUUD\RIPHDVXUHV²IURPQHJRWLDWLRQVDQGUHFRPPHQGDWLRQVWRIDFW¿QGLQJ
intrusive inspections, economic or other sanctions and full-scale military
action.”18 While the Commission arguably places too much emphasis on the
role of the Security Council (see section 1.3), on the whole its reasoning is
persuasive and indeed could have been more forceful.
First, there is widespread agreement on the importance of respect for law
in the international as well as the national spheres. Bill Graham, then Canadian Minister of Foreign Affairs, stated this point well:
Our societies are based on the rule of law, and the sustainable, shared
JOREDOIXWXUHZHVHHNPXVWKDYHWKHVDPHEDVLVKRZHYHUGLI¿FXOW
it may be to obtain universal acceptance of the rules and establish
effective means of enforcement…. [W]e do not dispense with domestic law because we know some will defy the law.19
Second, far more than is commonly understood, states seek to avoid formal
LQWHUQDWLRQDO FRQGHPQDWLRQ RI WKHLU DFWLRQV ZKLFK KDV VLJQL¿FDQW DGYHUVH
consequences for their political and economic standing in the world. Further,
a range of sanctions is available, including withdrawal of privileges under
WUHDW\UHJLPHVHPEDUJRHVWUDYHOEDQVUHGXFWLRQVLQLQWHUQDWLRQDO¿QDQFLDO
assistance or loans, and freezing of state or individual leader assets. Issues
of non-compliance can also be taken up by international bodies including
the IAEA and the OPCW, states parties to treaty regimes acting collectively,
the Security Council, the International Court of Justice, which adjudicates
disputes among states, and in extreme cases involving individuals’ alleged
commission of international crimes, the International Criminal Court as well
as national legal systems under the doctrine of universal jurisdiction.20
Recommendation for U.S. Policy
x

The United States should respect international law and work to
strengthen rule-of-law based cooperative security through the development of effective treaty regimes on nuclear, biological, and
chemical weapons.

SECTION 1.2

The Nuclear Non-Proliferation Treaty
JOHN BURROUGHS
RECOMMENDATIONS OF THE WMD COMMISSION
Recommendation 1: All parties to the Non-Proliferation Treaty need to revert to the fundamental and balanced non-proliferation and disarmament commitments that were made under
WKHWUHDW\DQGFRQ¿UPHGLQZKHQWKHWUHDW\ZDVH[WHQGHG
LQGH¿QLWHO\
Recommendation 2: All parties to the Non-Proliferation Treaty
should implement the decision on principles and objectives for
non-proliferation and disarmament, the decision on strengthening the Non-Proliferation Treaty review process, and the resolution on the Middle East as a zone free of nuclear and all other
weapons of mass destruction, all adopted in 1995. They should
also promote the implementation of ‘the thirteen practical steps’
for nuclear disarmament that were adopted in 2000.
Recommendation 3: To enhance the effectiveness of the nuclear non-proliferation regime, all Non-Proliferation Treaty
non-nuclear-weapon states parties should accept comprehensive safeguards as strengthened by the International Atomic
Energy Agency Additional Protocol.
Recommendation 4: The states parties to the Non-Proliferation Treaty should establish a standing secretariat to handle
administrative matters for the parties to the treaty. This secretariat should organize the treaty’s Review Conferences and
their Preparatory Committee sessions. It should also organize
other treaty-related meetings upon the request of a majority of
the states parties.

The Nuclear Non-Proliferation Treaty (NPT) is the only security treaty
that permits two classes of members: states acknowledged to possess nuclear
weapons and states barred from acquiring them. One hundred and eightyeight states are members. Only four countries are outside the regime, all with
nuclear weapons: India, Pakistan, Israel, and North Korea, the only state to
announce its withdrawal.
The NPT strikes a bargain between non-nuclear weapon states, which
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are prohibited from acquiring nuclear arms and are guaranteed access to
peaceful nuclear technology, and nuclear weapons states, which are obligated
to negotiate disarmament. The International Atomic Energy Agency (IAEA)
monitors operation of nuclear reactors and other facilities by non-nuclear
weapon states with the aim of detecting and thereby preventing diversion of
¿VVLOHPDWHULDOV SOXWRQLXPDQGKLJKO\HQULFKHGXUDQLXP IRUXVHLQZHDSRQV
In Article VI, states parties, including nuclear-armed Britain, China, France,
Russia, and the United States, agree to “pursue negotiations in good faith on
effective measures relating to cessation of the nuclear arms race at an early
date and to nuclear disarmament, and on a treaty on general and complete
disarmament under strict and effective international control.”
So far as preventing the spread of nuclear weapons, the NPT’s record has
been reasonably good. States wishing to retain a nuclear weapons option that
initially stayed outside the treaty have eventually joined, among them South
Africa, which relinquished its small arsenal, Brazil, and Argentina. Serious
efforts to acquire nuclear weapons in violation of the treaty are known to
have occurred only in a handful of cases, Iraq, Libya, and North Korea. In
DGGLWLRQ,UDQIDLOHGWRUHSRUWVLJQL¿FDQWQXFOHDUDFWLYLWLHVWRWKH,$($RYHU
nearly two decades ending in 2003, and is pursuing a uranium enrichment
capability that would enable it to fuel nuclear reactors or, should it decide to
do so, make nuclear weapons (see section 3.2). The vast majority of states
have complied with the obligation of non-acquisition, but implementation
of the disarmament obligation has been dismal, as explained below and in
section 2.1. It is estimated that there were over 38,000 nuclear weapons in the
world in 1968 when negotiation of the treaty was completed; today, nearly
four decades later, there are two-thirds of that total, about 26,000.1
The WMD Commission takes a cautiously optimistic approach in
assessing the state of the treaty, observing that “two basic ideas at the heart of
WKH137FRQWLQXHWRKDYHVWURQJLQWHUQDWLRQDOVXSSRUW²WKDWPRUH¿QJHUVRQ
more nuclear triggers would result in a more dangerous world, and that nonproliferation by the have-nots and disarmament by the haves will together
lead to a safer world.”2$PRQJWKHSUREOHPVLGHQWL¿HGE\WKH&RPPLVVLRQ
however, are “the failure to make progress towards disarmament” and
“breaches of the treaty or of IAEA safeguards obligations by a small number
of parties,” namely, the countries mentioned above: Iraq, Libya, North Korea,
and Iran.3 The Commission cautions against drawing dire conclusions from
the second problem, noting “that that the world is not replete with would-be
proliferators nor, as yet, with nuclear-capable terrorists.”4 The Commission
adds, “As long as relations between the great powers are characterized by
cooperation and regional tensions are not heightened, there is probably little
reason to fear a collapse of the NPT.”5 While alarmism may not be warranted,
it is also true (as the Commission is well aware) that if North Korea and
Iran become permanent nuclear weapon-possessing states, their respective
regions may very well experience additional proliferation. Further, the failure
of the nuclear weapon states to meet their disarmament obligation saps the
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will of other states to accept or strengthen non-proliferation constraints,
such as enhanced IAEA inspection powers under the Additional Protocol to
safeguards agreements and restrictions upon withdrawal.
The NPT Disarmament Obligation in the Post-Cold War Era
The nuclear weapons states have long viewed the NPT as an asymmetULFDO EDUJDLQ LPSRVLQJ VSHFL¿F HQIRUFHDEOH REOLJDWLRQV LQ WKH SUHVHQW RQ
non-nuclear weapon states, while requiring of nuclear weapon states only a
general and vague commitment to good faith negotiation of nuclear disarmament, as set forth in Article VI, to be brought to fruition in the distant future if
ever. The 1995 and 2000 NPT Review Conferences, and a 1996 International
Court of Justice opinion, decisively rejected that view. It is now established
that the NPT requires the achievement of symmetry by obligating the nuclear
weapons states to eliminate their arsenals.
1995 Principles and Objectives. In 1995, the year that the NPT was due
to expire, the United States and other nuclear weapon states pressed for the
WUHDW\WREHH[WHQGHGLQGH¿QLWHO\7KDWREMHFWLYHZDVDFKLHYHGDVSDUWRID
larger package that included a set of commitments known as the “Principles
and Objectives for Nuclear Non-Proliferation and Disarmament.”6 The
Principles and Objectives set forth measures for implementation of the Article
VI disarmament obligation. They include negotiation of a Comprehensive
Test Ban Treaty (CTBT) by 1996, commencement of negotiations on a treaty
EDQQLQJSURGXFWLRQRI¿VVLOHPDWHULDOVIRUXVHLQZHDSRQVDQGWKH³GHWHUPLQHG
pursuit by the nuclear weapon States of systematic and progressive efforts
to reduce nuclear weapons globally, with the ultimate goal of eliminating
those weapons.” Another essential element of the package was a resolution
calling on all NPT parties, in particular the nuclear weapon states, to work to
establish a zone free of nuclear and other weapons of mass destruction and
their delivery systems in the Middle East.7
1996 International Court of Justice Opinion. In 1996, the International
Court of Justice, the judicial branch of the United Nations, offered a further
interpretation of the Article VI obligation. In an advisory opinion on the
legality of the threat or use of nuclear weapons requested by the UN General
Assembly,8 the Court held that the threat or use of nuclear weapons is
“generally” contrary to principles of customary international law requiring
necessity and proportionality in responding to armed attacks and forbidding
WKHLQÀLFWLRQRILQGLVFULPLQDWHKDUPXQQHFHVVDU\VXIIHULQJKDUPWRQHXWUDO
states, and disproportionate damage to the environment.9 While a divided
&RXUWZDVXQDEOHWRUHDFKDGH¿QLWLYHFRQFOXVLRQUHJDUGLQJWKUHDWRUXVHLQ
an extreme circumstance of self-defense in which the very survival of a state
is at risk, the overall thrust of the opinion is toward categorical illegality, that
is, illegality of threat or use in all circumstances. Thus the Court stated that
“a use of force that is proportionate under the law of self-defence, must in
order to be lawful, also meet the requirements of the applicable law in armed
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FRQÀLFWZKLFKFRPSULVHLQSDUWLFXODUWKHSULQFLSOHVDQGUXOHVRIKXPDQLWDULDQ
law.”10 A National Academy of Sciences study, carried out by persons well
versed in the realities of nuclear weapons and doctrines of use, found it
“extremely unlikely” that any threat or use would meet criteria of lawfulness
set forth by the Court.11
Going beyond the terms of the General Assembly request, the Court also
unanimously held that “[t]here exists an obligation to pursue in good faith
and bring to a conclusion negotiations leading to nuclear disarmament in
all its aspects under strict and effective international control.”12 Quoting this
holding from what it called a “landmark” opinion, the WMD Commission
commented that:
Such an obligation requires that states actively pursue measures to
reduce the numbers of nuclear weapons and the importance of their
role in military force structures. Yet, even though nuclear-weapon
states ask other states to plan for their security without nuclear
weapons, they do not themselves seem to be planning for this eventuality.13
In large part, the Court’s statement of the disarmament obligation was
an interpretation of Article VI of the NPT. It has been directly endorsed by
nearly all states. In the most recent General Assembly vote on the resolution
following up on the opinion,14 168 states voted for the paragraph containing
the Court’s statement of the obligation, including non-NPT states India and
Pakistan. Only three states voted against it, the United States, Russia, and
,VUDHOWKH¿YHDEVWDLQHUVLQFOXGHG)UDQFHDQG%ULWDLQ
It is important that the Court delinked the obligation to achieve nuclear
disarmament from the objective of demilitarization referred to in Article VI
(“general and complete disarmament”). Nuclear weapon states can no longer
plausibly rely on the rationale that elimination of nuclear weapons must
await comprehensive global disarmament. It is often assumed that the Article
VI reference to “a treaty on general and complete disarmament” envisages
an agreement on demilitarization, including major conventional weapons
(tanks, aircraft, etc.). It is true that the objective of general and complete
disarmament (GCD) does have this meaning. But that does not mean that a
treaty on GCD would embrace all major weapons. Indeed, the preamble of the
NPT points towards the treaty referenced in Article VI as a treaty on nuclear
disarmament. It refers to “the elimination from national arsenals of nuclear
weapons and the means of their delivery pursuant to a Treaty on general and
complete disarmament under strict and effective international control.” That
is, the preamble seems to refer to a treaty on elimination of nuclear forces as
an instance of a type of treaty, the type being treaties on general and complete
disarmament, or GCD. Similarly, the Biological Weapons Convention and the
Chemical Weapons Convention are both treaties on GCD. As the preamble
to the CWC says, they represent “effective progress towards general and
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complete disarmament under strict and effective international control,
including the prohibition and elimination of all types of weapons of mass
destruction.” The Practical Steps for disarmament, discussed below, support
this view of Article VI. The unequivocal undertaking to eliminate nuclear
DUVHQDOV LV VHSDUDWHG IURP WKH UHDI¿UPDWLRQ RI WKH ³XOWLPDWH REMHFWLYH´ RI
“general and complete disarmament under effective international control.”
Practical Steps for Disarmament. The 2000 NPT Review Conference
IXUWKHU VSHFL¿HG ZKDW WKH $UWLFOH 9, GLVDUPDPHQW REOLJDWLRQ UHTXLUHV
Its Final Document sets forth 13 “practical steps for the systematic and
progressive efforts to achieve nuclear disarmament”15 (see box, section 2.1).
Reinforcing the holding of the International Court of Justice, a key element is
“an unequivocal undertaking by the nuclear weapon States to accomplish the
total elimination of their nuclear arsenals.” Other steps include:
•

•
•

•
•

•
•

entry into force of the CTBT and a moratorium on nuclear explosive
testing in the meantime;
QHJRWLDWLQJDWUHDW\EDQQLQJSURGXFWLRQRI¿VVLOHPDWHULDOVIRUZHDSons;
establishing a subsidiary body on nuclear disarmament in the CD;
bringing the START II U.S.-Russian strategic reductions agreement
into force and concluding a START III agreement while preserving
and strengthening the ABM Treaty;
applying the principle of irreversibility to nuclear weapons reductions and elimination;
increased transparency with regard to nuclear weapons;
IXUWKHUGHYHORSLQJRIYHUL¿FDWLRQFDSDELOLWLHV
measures to further reduce the operational status of nuclear weapons;
a diminishing role for nuclear weapons in security policies to minimize the risk of their use and to facilitate their elimination.

/LNH WKH 3ULQFLSOHV DQG 2EMHFWLYHV WKDW DFFRPSDQLHG WKH LQGH¿QLWH
extension of the NPT, these commitments are often understood to be “political”
rather than “legal” in nature. However, given that the agenda was adopted
without objection at the Review Conference, it represents participating NPT
states’ view of what Article VI requires. At the General Assembly in the
fall of 2000, the U.S. representative said that the Final Document “is our
guiding light for nuclear nonproliferation and disarmament efforts.”16 Indeed,
under well-established rules of treaty interpretation set forth in the Vienna
Convention on the Law of Treaties, the 2000 agenda together with the 1995
Principles and Objectives constitute agreement and practice subsequent to the
adoption of the NPT, authoritatively applying and interpreting Article VI.17
Most of the world’s governments—including allies of the nuclear weapon
states—continue to insist on implementation of the commitments made at the
1995 and 2000 NPT Review Conferences. In 2006, the UN General Assembly
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once again adopted several resolutions to that effect. Perhaps most important
was the “Renewed Determination” resolution sponsored by Japan and nine
other countries from both the North and South.18 It passed overwhelmingly,
with 167 countries voting for it and four against: the United States, India,
Pakistan, and North Korea; seven abstained. Its adoption means that nearly
all governments in the world are now on record as favoring application
RI WKH SULQFLSOHV RI WUDQVSDUHQF\ LUUHYHUVLELOLW\ DQG YHUL¿FDWLRQ ³LQ WKH
process of working towards the elimination of nuclear weapons.” This is a
ringing endorsement of the principles embedded in the Practical Steps for
disarmament agreed in 2000. The resolution wisely singles out two other
commitments from the Practical Steps, “the necessity of a diminishing role
for nuclear weapons in security policies,” and reduction of “the operational
status of nuclear weapons systems.” It also calls for entry into force of the
CTBT and negotiations on a Fissile Materials Cut-off Treaty (FMCT). The
2006 resolution put forward by the New Agenda Coalition,19 the pioneering
cross-boundary group,20 was adopted by a vote of 157 for, seven against,
DQGDEVWHQWLRQV,WGLUHFWO\DI¿UPVWKHFRQWLQXLQJIRUFHRIWKH3UDFWLFDO
Steps.
Lack of Compliance with the Disarmament Obligation
As elaborated in section 2.1, the United States, and to a lesser extent the
other nuclear weapon states, are failing to comply with the NPT disarmament
obligation. This is not only due to the lack of progress on most of the Practical
6WHSV LGHQWL¿HG LQ  EXW DERYH DOO WKH IDLOXUH WR PDNH GLVDUPDPHQW
the driving force in national planning and policy with respect to nuclear
weapons. The Bush administration expressly rejected certain of the Practical
6WHSV LQFOXGLQJ UDWL¿FDWLRQ RI WKH &7%7 LPSOHPHQWDWLRQ RI WKH 67$57
process, and preservation of the ABM Treaty;21 failed to apply the principles
RI YHUL¿FDWLRQ LUUHYHUVLELOLW\ DQG WUDQVSDUHQF\ WR WKH UHGXFWLRQV DJUHHG LQ
the 2002 Strategic Offensive Reductions Treaty; and expanded, rather than
diminished, the role of nuclear weapons in the U.S. military posture.
In large part due to the refusal of the Bush administration to permit
UHDI¿UPDWLRQ RI RU HYHQ UHIHUHQFH WR WKH  DQG  GLVDUPDPHQW
commitments, the 2005 NPT Review Conference failed to reach agreement
on a program of action.22 The lack of progress on compliance with the
disarmament obligation thus precluded movement on addressing multiple
challenges on the non-proliferation side of the ledger. Chief among these is
prevention of transfer of nuclear weapons-related equipment and expertise
by non-state networks like that led by A.Q. Khan, one of the creators of
Pakistan’s nuclear bomb; achieving the dismantlement of North Korea’s
nuclear weapons program and bringing that country back into the NPT; and
regulating the acquisition and operation of technologies for production of
enriched uranium and separated plutonium to prevent their use in weapons
programs. (See sections 1.3, 3.1, and 3.2.)
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Revitalizing the NPT
The most important means of revitalizing the NPT is good-faith
implementation of the disarmament obligation. At some point, this will
require an agreement or agreements that complete that obligation, integrate
states outside the NPT, and institutionalize the elimination of nuclear weapons
globally (see section 3.3). Progress towards that goal will in turn stimulate
PXFKJUHDWHUDFFHSWDQFHRIPHDVXUHVLGHQWL¿HGE\WKH:0'&RPPLVVLRQDV
necessary to strengthen the non-proliferation regime, among them enhanced
IAEA inspection powers through the Additional Protocol and solutions to
the problem of the spread of uranium enrichment capabilities. Crises in
the Middle East and Northeast Asia must also be successfully resolved, to
prevent unraveling of the regime in those regions (see section 3.2). In the
case of the Middle East, this will likely require steps towards implementation
of the 1995 Middle East resolution calling for the creation of a zone free of
weapons of mass destruction.
To promote implementation of both non-proliferation and disarmament
obligations, a stronger NPT institutional capability is needed. As the WMD
Commission observes, “the NPT is the weakest of the treaties on WMD in
terms of provisions about implementation.... The NPT has no provisions for
consultations or special meetings of the parties to consider cases of possible
non-compliance or withdrawal, nor to assist in the implementation of the treaty
EHWZHHQ WKH ¿YH\HDUO\ 5HYLHZ &RQIHUHQFHV´23 Currently, administrative
VXSSRUWIRUWKH137LVSURYLGHGE\WKH812I¿FHIRU'LVDUPDPHQW$IIDLUV
which is under-resourced and has no authority to do anything between review
proceedings. Impartial, expert compliance assessment is limited in scope
with respect to non-proliferation, since the IAEA is charged by its Statute and
safeguards agreements only with monitoring nuclear materials to ensure their
non-diversion to weapons. Compliance enforcement with respect to nonproliferation is left largely to the Security Council, which has problems of
legitimacy and accountability (see section 1.3). There are no treaty provisions
for compliance assessment or enforcement with respect to disarmament, and
no agency is given any responsibility in this regard. Not surprisingly, the
Security Council, whose permanent members are nuclear weapon states, has
shown no interest in assessing or enforcing compliance with disarmament
commitments.
There have been multiple proposals to strengthen NPT institutional
capability, such as adding a secretariat, an executive council, and empowered
annual meetings of states parties. The proposals have come from states like
Ireland and Canada,24 and have been advanced by Jayantha Dhanapala, chair
of the 1995 Review and Extension Conference, former UN Under-SecretaryGeneral for Disarmament Affairs, and a member of the WMD Commission.25
At a minimum, as the WMD Commission recommends, states parties need to
establish a secretariat and a mechanism for holding meetings of state parties
to address issues of withdrawal and of compliance with both disarmament
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and non-proliferation requirements. A further important innovation would be
an executive council capable of addressing issues on short notice.
Recommendations for U.S. Policy
•

The United States should make compliance with the Nuclear NonProliferation Treaty obligation of pursuing and concluding negotiations in good faith on nuclear disarmament the central aim of policy
on nuclear weapons, recognizing that implementation of a goodIDLWKREOLJDWLRQFDQQRWEHLQGH¿QLWHO\SRVWSRQHG

•

The United States should work for the achievement of a zone free of
weapons of mass destruction in the Middle East as agreed at the 1995
and 2000 Nuclear Non-Proliferation Treaty Review Conferences.

•

The United States should promote mandatory adherence to the Additional Protocol as a condition for supply of cooperation, assistance,
materials, and equipment related to the peaceful use of nuclear energy.

•

To improve Nuclear Non-Proliferation Treaty governance, the United States should support creation of a secretariat and an executive
council. The executive council should be empowered to address, on
short notice, issues of withdrawal and compliance with non-proliferation and disarmament obligations. Annual meetings of states parties should be similarly empowered.

SECTION 1.3

The Role of the UN Security Council
JOHN BURROUGHS
RECOMMENDATIONS OF THE WMD COMMISSION
Disarmament and non-proliferation are best pursued through
a cooperative rule-based international order, applied and enforced through effective multilateral institutions, with the UN
Security Council as the ultimate global authority. (Weapons of
Terror, 18; emphasis supplied)
The Security Council—in close contact with the members of
the UN—should be the focal point for the world’s efforts to
reduce the threats posed by existing and future WMD, and to
help harmonize, supplement and enforce the many efforts that
are made. (Weapons of Terror, 57)
Recommendation 60: The United Nations Security Council
should make greater use of its potential to reduce and eliminate threats of weapons of mass destruction—whether they are
linked to existing arsenals, proliferation or terrorists. It should
take up for consideration any withdrawal from or breach of an
obligation not to acquire weapons of mass destruction. Making
use of its authority under the Charter to take decisions with
binding effect for all members, the Council may, inter alia:
• require individual states to accept effective and comprehenVLYHPRQLWRULQJLQVSHFWLRQDQGYHUL¿FDWLRQ
• require member states to enact legislation to secure global
LPSOHPHQWDWLRQRIVSHFL¿FUXOHVRUPHDVXUHVDQG
• decide, as instance of last resort, on the use of economic or
military enforcement measures.
Before UN reform has made the Security Council more representative of the UN membership, it is especially important that binding decisions should be preceded by effective consultation to ensure that they are supported by the
membership of the UN and will be accepted and respected.

In the current global institutional framework, the UN Security Council
is well positioned to act expeditiously and authoritatively to prevent proliferation and advance disarmament. However, the Council’s legitimacy and

36

NUCLEAR DISORDER OR COOPERATIVE SECURITY?

DFFRXQWDELOLW\GH¿FLWVDUHSRZHUIXOUHDVRQVWREHFDXWLRXVDERXWUHO\LQJWRR
PXFKRQWKH&RXQFLOLQWKLV¿HOG:KLOHDFNQRZOHGJLQJVXFKSUREOHPVWKH
WMD Commission is nonetheless emphatic about the Council’s central role
in reducing the risks posed by NBC weapons. It says that the Council should
enforce disarmament and non-proliferation requirements, as a last resort employing or authorizing economic sanctions or military action. Moreover, it
endorses the Council acting as a global legislator,1 as it has already done in
UHVROXWLRQDLPHGDWSUHYHQWLQJQRQVWDWHDFWRUWUDI¿FNLQJLQDQGDFTXLsition of NBC weapons and materials. As developed below, the Commission
has overstated the case for a preeminent Council role; other avenues for enforcement and law-making should additionally be pursued and developed.
The Security Council as the “Ultimate Global Authority”
As the Commission notes, aside from the Security Council, institutional
machinery for enforcement of non-proliferation and disarmament requirements is minimal.2 The IAEA and the OPCW can withdraw privileges of
membership, such as access to technical assistance; in review proceedings
for all three NBC weapons treaties, states acting collectively can condemn
violators and urge states to apply economic sanctions.3 The BWC and the
CWC provide that alleged violations of non-acquisition obligations are to be
referred to the Security Council, by the conference of states parties in the case
of the CWC, and by individual states in the case of the BWC. As for the NPT
regime, the IAEA is empowered by its Statute to refer breaches of safeguards
agreements involving diversion of nuclear materials and questions of peace
and security to the Council (see section 3.2). However, there is no provision
in the NPT or elsewhere for breaches of the nuclear disarmament obligation
to be referred to the Council. Thus states acknowledged by the NPT to possess nuclear weapons, the United States, Britain, China, France, and Russia,
do not face the prospect of Council action regarding lack of compliance with
Article VI, and in any event, as permanent members can block Council action.
In contrast, by virtue of the UN Charter, the Security Council has broad
powers. It is the only body explicitly authorized to authorize or direct military action, when it has found a threat to international peace and security
under Chapter VII of the Charter. Further, while under current international
law, economic sanctions may be applied by individual states or called for
by international bodies, the Security Council is the only body authorized to
require all states to impose economic sanctions. Finally, as the UN system
has evolved, the Security Council has come to stand at the apex of the international institutional structure, regarded, as the Commission says, as the
“ultimate global authority.”4 The Council was seen to be exercising this authority in the wake of the 1991 Gulf War when it required Iraq, subject to
inspections, to dismantle its nuclear, biological, and chemical weapons and
missile programs.
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Against this background, it is understandable that the WMD Commission
lays so much emphasis on the role of the Security Council in anchoring the
NBC weapons regimes. There are serious obstacles, however, to the Council
HIIHFWLYHO\IXO¿OOLQJWKLVUROH2QHLVWKDWLQVHHNLQJWRUDWLRQDOL]HWKHLULOOHgal invasion of Iraq, the United States and United Kingdom abused Council
resolutions taken under Chapter VII requiring Iraq to disarm. That has led
to a marked reluctance of Russia, China, and France to allow the Council to
ground resolutions regarding the Iran and North Korea situations in a Chapter
VII determination of a threat to international peace and security.
$VHFRQGREVWDFOHLVWKDWWKH¿YHSHUPDQHQWPHPEHUVRIWKH&RXQFLODOO
have nuclear arsenals that they are showing no operational signs of intending to eliminate. As permanent members, each of them can veto any Council
action regarding nuclear disarmament; this effectively means that the topic
is never considered. Just as seriously, the fact that the permanent members
generally control the agenda and outcomes of Council deliberations means
that Council decisions regarding compliance with nuclear non-proliferation
requirements, and to a lesser extent regarding requirements of biological
and chemical weapons disarmament, are automatically suspect in the eyes
of much of the world. The decisions inherently smack of “do as we say, not
as we do.”
$ WKLUG UHODWHG REVWDFOH LV WKDW WKH &RXQFLO GRPLQDWHG E\ ¿YH:RUOG
War II victors, is conspicuously not representative of today’s world. In particular, major states of the developing world, for example India, Indonesia,
Nigeria, Brazil, and South Korea, have no say except when they serve twoyear terms as one of the ten elected members of the Council. Even then, their
UROHLVYHU\OLPLWHGE\GLQWRIH[SHULHQFHSUDFWLFHWKHYHWRDQGLQÀXHQFH
ZLHOGHG RXWVLGH &RXQFLO FKDPEHUV WKH SHUPDQHQW ¿YH DQG HVSHFLDOO\ WKH
United States, have the decisive role. Efforts at reform of the Council, to
make it more representative, and to limit or extinguish the veto power, so
far have faltered, due partly to lack of effective collaboration in such efforts
E\WKHSHUPDQHQW¿YH,QSDUWLFXODUWKH\VKRZOLWWOHLQWHUHVWLQOLPLWLQJWKH
veto power. The Commission politely acknowledges the problem of the nonrepresentative character of the Council in Recommendation 60, calling for
“effective consultation” pending reform of the Council.
A fourth obstacle is that the Security Council by design is a political
body that acts on an ad hoc basis to maintain peace and security, not a technical or judicial body charged with making determinations in accordance
with general principles.5 So far as the law is concerned, practice seems to be
overtaking design, as the Council in various areas has effectively stimulated
or even itself undertaken the development of international legal norms and
institutions.6 Still, it remains the case that the Council does not engage in
recognizable legislative or, even less so, judicial deliberation. Further, the
Council is not bound, and does not attempt, to address all cases in a given
category or to ensure consistency in treatment of similar situations, a requisite of law. While the Council has been active regarding the Iranian nuclear

38

NUCLEAR DISORDER OR COOPERATIVE SECURITY?

program, oversaw the dismantlement in the 1990s of the Iraqi NBC weapons
SURJUDPV DQG KDV SOD\HG D OLPLWHG EXW VWLOO VLJQL¿FDQW UROH UHJDUGLQJ WKH
North Korean nuclear weapons program, it had no role in the termination of
Libyan NBC weapons programs, did little to address acquisition of nuclear
arsenals by India, Pakistan, and South Africa (later dismantled), and has done
nothing regarding Israel’s acquisition of an arsenal.7
Promoting and Enforcing Compliance with NBC Weapons Regimes
In light of these problems, it is crucial, as the Commission indeed
recognizes,8 to strengthen mechanisms to induce or compel compliance short
of Security Council action, while retaining the Council as a back-up. In the
case of the NPT, the establishment of an executive council or similar body
and a secretariat, along with annual meetings of states parties prepared to
call for economic sanctions, would provide means for addressing compliance
with both non-proliferation and disarmament requirements (see section 2.1).
The role of the IAEA and its Board of Governors could be expanded, as has
occurred on a de facto basis with respect to the Iran program. For example,
application of the additional protocol to safeguards agreements giving the
IAEA enhanced monitoring powers could be made mandatory in the event of
VLJQL¿FDQWYLRODWLRQVRIVDIHJXDUGVUHSRUWLQJUHTXLUHPHQWV0RUHDPELWLRXVO\
the IAEA or a successor to UNMOVIC9 could be given authority and technical
resources to monitor and investigate “weaponization” whether or not nuclear
materials tracked by the IAEA are involved. That would mean, for example,
investigation of allegations that a country is engaged in designing warhead
delivery vehicles to be mounted on missiles or high explosives used in the
¿UVW VWDJH RI D WKHUPRQXFOHDU ZHDSRQ 0RQLWRULQJ RI ZHDSRQL]DWLRQ LV D
task that would be performed by a global disarmament agency in a nuclear
weapons-free world, but it is presently needed for prevention of proliferation.
Similarly, the IAEA or other body could now play a role in monitoring
reductions of existing arsenals.
In the Security Council itself, it should be recognized that issues
of compliance with disarmament/non-proliferation requirements, such
as violations regarding reporting nuclear activities to the IAEA, do not
necessarily rise to the level of threats to international peace and security.10
Accordingly, a Council response need not be taken under Chapter VII,
“Action with Respect to Threats to the Peace, Breaches of the Peace, and
$FWVRI$JJUHVVLRQ´,QYRNLQJ&KDSWHU9,,DQG¿QGLQJDWKUHDWWRWKHSHDFH
opens the way to authorization of military action, and is taken by many to
automatically imply that possibility, with the further possibility that the
United States may (wrongly) regard itself as entitled to “enforce” Council
HGLFWV$V+DQV%OL[KDVQRWHG&KDSWHU9,³3DFL¿F6HWWOHPHQWRI'LVSXWHV´
can provide an appropriate basis for Council action, since it envisages
Council recommendations with respect to situations whose continuance may
jeopardize peace and security.11
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It can further be argued that invocation of Chapter VII is not required
to give Council action a binding character; in Article 25 of the UN Charter,
member states agree to carry out decisions of the Council. It is true that
&KDSWHU 9,, LV WKH RQO\ SDUW RI WKH &KDUWHU LGHQWLI\LQJ VSHFL¿F EDVHV IRU
Security Council decisions. Nonetheless, the International Court of Justice
held binding a non-Chapter VII Security Council resolution calling upon
states to act consistently with the General Assembly’s termination of South
Africa’s mandate to administer Namibia.12 The Court invoked Article 25
in stating that UN member states must comply with Council decisions to
maintain peace and security in conformity with the purposes and principles
of the UN Charter. Moreover, innovation is needed to make Council work
in this area effective. There is precedent: Security Council establishment
RI SHDFHNHHSLQJ RSHUDWLRQV ZDV GH¿QLWHO\ DQ LQQRYDWLRQ LW LV QRZKHUH
contemplated in the Charter.
Security Council resolutions adopted in July 2006 regarding the North
Korea test launch of ballistic missiles13 and the Iran nuclear program14 may
represent an evolution of Council practice in the direction suggested here. In
both cases, the Council did not determine that a threat to peace and security
existed. The resolution on North Korea did not invoke Chapter VII, yet
“required” all member states to prevent transfer or procurement of missilerelated items to or from North Korea. The resolution on Iran invoked Chapter
VII only with reference to Article 40, which authorizes the Council to “call
upon” states to comply with “provisional measures.” Yet the resolution’s
SURYLVLRQ ³FDOOLQJ XSRQ´ ,UDQ WR WDNH VWHSV LGHQWL¿HG E\ WKH ,$($ %RDUG
of Governors, notably suspension of enrichment and reprocessing-related
activities, was regarded as binding by Council members. Resolution 1737,
adopted in December 2006, goes further, “deciding” that Iran shall suspend
fuel-cycle activities and that states shall refrain from assisting Iran’s nuclear
and missile programs. Still, while invoking Article 41 of Chapter VII
regarding coercive measures not involving the use of force, it contains no
¿QGLQJRIDWKUHDWWRWKHSHDFH
$VSUHYLRXVO\QRWHGWKH6HFXULW\&RXQFLO¶VFKRLFHRIODQJXDJHUHÀHFWV
the post-Iraq war desire to avoid any implication that use of force is anticipated or implicitly authorized. Its readiness to adopt new approaches also
VHHPVWRÀRZIURPWKH&RXQFLO¶VDVVHUWLRQRIDQH[SDQGHGUROHLQSUHYHQWLQJ
SUROLIHUDWLRQ JRLQJ EDFN WR D  SUHVLGHQWLDO VWDWHPHQW DQG H[HPSOL¿HG
in the post-9/11 era by resolution 1540, discussed below.15 The Council deserves criticism for focusing only on proliferation, not existing arsenals, and
in the case of Iran, arguably has been hijacked for U.S. policy goals going
far beyond concerns about the Iranian nuclear program.16 Nonetheless, to the
H[WHQWWKDWWKH&RXQFLOLVGHYHORSLQJOHVVFRQIURQWDWLRQDODQGPRUHÀH[LEOH
techniques for authoritatively addressing non-proliferation compliance issues, that is to the good.
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The Security Council Responsibility for “Regulation of Armaments”
The Security Council could dramatically boost its legitimacy in preventing
SUROLIHUDWLRQDQGXQGHUWDNHDPLVVLRQFUXFLDOWRJOREDOVHFXULW\E\IXO¿OOLQJ
a long-ignored responsibility assigned to it by the UN Charter: Article 26
provides that the Council “shall be responsible for formulating … plans to
be submitted to the Members of the United Nations for the establishment
of a system for the regulation of armaments.”17 Today there is no global
agreement on control and reduction of major conventional arms—tanks,
aircraft, artillery—or missiles and other delivery systems that can carry both
conventional and NBC warheads. Nor, aside from the general disarmament
obligation of the NPT, is there any global treaty on reduction and elimination
of nuclear arsenals. Initiating a process of controlling major conventional
arms would reduce the risks of war (especially among advanced industrial
powers, war could be devastating regardless of whether nuclear weapons
were used) and, in the words of Article 26, promote “the least diversion
for armaments of the world’s human and economic resources.” Given the
interrelationships between nuclear and other strategic forces (see sections 2.4
and 3.3), it would also facilitate the achievement of the enduring elimination
of nuclear weapons. A genuine process of nuclear disarmament initiated by
WKH &RXQFLO DQG LWV QXFOHDU ZHDSRQSRVVHVVLQJ SHUPDQHQW ¿YH PHPEHUV
would have great authority.
Referring to the Council’s failure to implement Article 26, the WMD
Commission observes: “While the conditions of the Cold War might explain
the passivity in the past it might be questioned whether there is today any
good reason why the Council, which comprises as permanent members the
states with the world’s largest diversion of resources for armaments, should
not embark upon the role laid upon it.”18,QDGGLWLRQWRWKHEHQH¿WVDFFUXing directly from demilitarization, Security Council-generated movement
toward elimination of nuclear weapons and reduction of major conventional
arms would build the Council’s authority to prevent proliferation, because
the problem of double standards would be alleviated. It would also squarely
address a principal factor causing states to consider or undertake acquisition
of nuclear weapons, military imbalances caused by some states’ possession
of nuclear forces and major conventional forces.
The Security Council as Global Legislator
Under U.S. leadership, in April 2004 the Security Council adopted
resolution 1540, which seeks to prevent non-state actor acquisition of, or
WUDI¿FNLQJ LQ 1%& ZHDSRQVUHODWHG HTXLSPHQW PDWHULDOV DQG GHOLYHU\
systems. The term “non-state actor” refers not only to terrorists, but also to
EURNHUVEXVLQHVVHVDQGXQDXWKRUL]HGVWDWHRI¿FLDOV,QYRNLQJLWVDXWKRULW\
under Chapter VII of the UN Charter to maintain international peace and
security, the Security Council required every state in the world to adopt
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appropriate measures—national criminal laws, export controls, border
controls, physical security and materials accounting techniques—to achieve
those objectives, and to report to the Council that they have done so. In a
cursory manner, the resolution generally urges compliance with existing
NBC weapons treaties, but the resolution itself contains no mandatory
disarmament provisions.19 Its focus is on prevention of proliferation by and
through non-state actors.
In some ways resolution 1540 reinforced and elaborated obligations
states already have under the NBC weapon treaties, and applied them to
the relatively few states outside those treaties. In other ways the resolution
forged new ground, notably by requiring all states to adopt export controls as
appropriate; previously export controls had been the subject of non-binding
arrangements among groups composed of a limited number of states (see
section 1.1). The Commission captured this function of the resolution in
saying the Council should “help harmonize, supplement and enforce the many
efforts that are made.”20 However, harmonization is a challenging task. One
RIWKHFULWLFLVPVRIWKHUHVROXWLRQLVWKDWLWVYDJXHGH¿QLWLRQVRINH\WHUPVOLNH
“related materials” may undermine higher standards employed by existing
export control groups and lay a foundation for uneven implementation.21 The
reference to “appropriate” controls, as opposed to uniform controls pursuant
to universal standards, is intended to accommodate the fact that states at
different levels of development have different goods to monitor. However, it
too injects vagueness and subjectivity into the requirement.
Like most observers, the Commission is generally appreciative of resolution 1540, while also noting that its power to adopt such resolutions must
EHH[HUFLVHG³LQEURDGFRQVXOWDWLRQZLWKDQGIRUWKHEHQH¿WRIWKHZKROH81
membership.”22 The proviso is well-taken. In the case of resolution 1540,
there were strong criticisms of the way the resolution was negotiated among
the permanent members, then presented to the rest of the Council with only
a limited opportunity for input and minimal adjustment of the draft based on
that input.23 More generally, the Commission has underestimated the problems posed by mandatory Council action, this time in its new 21st century role
as a global legislator.
Following on resolution 1373 of September 2001, requiring all states to
adopt measures to suppress terrorism, in resolution 1540 the Council acted as
a global legislator, requiring all states to adapt their national legal and regulatory systems to address a problem of global scope. This is not comparable to
previous Council decisions over the decades imposing requirements on states
with respect to particular situations, such as the embargo on arms trade with
the Taliban regime.24 With the exception of Article 26 on regulation of armaments, the UN Charter makes no explicit provision for the Council to engage
in or promote global law-making. In contrast, the General Assembly is empowered to and does recommend to member states the development of international law through treaty negotiation.25 This is no mere problem of lack
of direct textual support. Rather, as one critic explains, “having the Security

42

NUCLEAR DISORDER OR COOPERATIVE SECURITY?

&RXQFLOD¿IWHHQ0HPEHUERG\QRWDFFRXQWDEOHWRRWKHU81RUJDQVLPSRVH
obligations on all 191 members threatens to weaken one of the cornerstones
of the traditional international law structure, namely, the principle that international law is based on the consent of States.”26
When there is an urgent need, here demonstrated by the Khan nuclear
supply network and the 9/11 attacks, and when the Security Council acts
within the bounds of a general consensus, as it did in the cases of resolutions
1373 and 1540, those objections probably are not insuperable. It is certainly
true that negotiating multilateral treaties is a cumbersome, time-consuming
process, tied to the practice of seeking consensus of many states.27 Such
negotiations may become hostage to demands that many states regard as going
beyond the objective of the enterprise, for example, access to biotechnology
LQWKHFDVHRIWKHHIIRUWWRQHJRWLDWHDYHUL¿FDWLRQSURWRFROIRUWKH%:&7KH
Charter does require members to carry out Council decisions, and as noted
above, in a developing international system innovation is sometimes desirable.
Moreover, when member states subsequently accept the Council actions, as
they generally have done for both resolutions, this arguably operates as a sort
of “healing” of any violations of the Charter, at least with respect to Council
DFWLRQVLQWKH¿HOGRIWHUURULVP28
None of this, however, necessarily translates into vigorous and effective
implementation of resolution 1540. The evidence so far is that states are
meeting the reporting requirements, and adopting some measures in response
to the resolution, but it certainly has not had anything close to a transformative
effect.29 Security Council legislation by resolution is not the optimal way to
strengthen and create law-based global regimes that engender compliance
through reciprocity and participatory decision-making. By its nature, the
resolution was not the product of negotiations involving all affected states,
DVDWUHDW\ZRXOGEH1RUGLGLWEHQH¿WIURPWKHH[SHUWLVHDQGH[SHULHQFHWKDW
would be contributed by many states in a multilateral negotiation. While there
is a Council committee assessing states’ reports, the resolution establishes
no agency or compliance and review procedures comparable to those found
in the treaties on NBC weapons. Again, the Council is controlled by states
possessing nuclear weapons, and suffers more generally from problems of
legitimacy and accountability.
Accordingly, the WMD Commission has laid too much emphasis on the
role of the Security Council as a “focal point” for action to reduce the risks
of NBC weapons. Especially absent reform of the Security Council to make
it more representative and accountable, the emphasis going forward should
be on making the existing treaty regimes—including review processes,
implementing agencies, and governance mechanisms—more effective, and on
negotiating new multilateral treaties as needed. Despite the time-consuming
DQGGLI¿FXOWQDWXUHRIVXFKQHJRWLDWLRQVLWUHPDLQVWKHEHVWZD\WRREWDLQLQ
depth investment by a wide range of states in an international norm, institution,
or regime. The Rome Statute of the International Criminal Court illustrates
how multilateral negotiations can be stimulated by Security Council action,
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in that case the Council’s establishment of ad hoc international tribunals for
the former Yugoslavia and Rwanda. A similar path could be followed with
respect to resolution 1540.
Recommendations for U.S. Policy
•

The United States should work with other states to utilize and
improve governance mechanisms for the nuclear, biological, and
chemical weapons regimes instead of relying on the Security Council
DVWKH¿UVWUHVRUWWRGHDOZLWKLVVXHVRIQRQFRPSOLDQFHZLWKQRQ
proliferation and disarmament obligations.

•

When a non-compliance matter is before the Security Council, the
United States should seek political solutions that address underlying perceptions and conditions of insecurity, and favor innovative
approaches to inducing and enforcing compliance that avoid, when
possible, the direct or implied invocation of the possibility of military action.

•

To improve the effectiveness of the Security Council in this and
RWKHU¿HOGVWKH8QLWHG6WDWHVVKRXOGYLJRURXVO\VXSSRUWUHIRUPVWR
make it more representative, transparent, and accountable.

•

The United States should support multilateral treaty negotiations,
not Security Council resolutions, as the optimal means of global
law-making.

SECTION 1.4

The Breakdown of Disarmament Machinery
JENNIFER NORDSTROM
RECOMMENDATIONS OF THE WMD COMMISSION
Revitalizing the Conference on Disarmament
The UN machinery is often seen as operating at three levels: a
deliberative level (the United Nations Disarmament Commission), a consensus-building level (the United Nations General
Assembly First Committee) and a body for negotiating treaties
(the Conference on Disarmament). At present, all three of these
main components of the machinery are plagued to different degrees by political obstacles and blockages. (Weapons of Terror,
178)
Recommendation 58: In order for the Conference on Disarmament to function, it should be able to adopt its Programme
RI:RUNE\DTXDOL¿HGPDMRULW\RIWZRWKLUGVRIWKHPHPEHUV
present and voting. It should also take its other administrative
and procedural decisions with the same requirements.
Negotiating a Cut-off of Fissile Materials for Weapons
Recommendation 26: The Conference on Disarmament should
immediately open the delayed negotiations for a treaty on the
FXWRII RI SURGXFWLRQ RI ¿VVLOH PDWHULDO IRU ZHDSRQV ZLWKRXW
preconditions. Before, or at least during, these negotiations, the
Conference on Disarmament should establish a Group of ScienWL¿F([SHUWVWRH[DPLQHWHFKQLFDODVSHFWVRIWKHWUHDW\
Preventing an Arms Race in Outer Space
Recommendation 45: All states should renounce the deployment of weapons in outer space. They should promote
universal adherence to the Outer Space Treaty and expand
its scope through a protocol to prohibit all weapons in space.
Pending the conclusion of such a protocol, they should refrain
from activities inconsistent with its aims, including any tests
against space objects or targets on earth from a space platform. States should adapt the international regimes and instiContinued on next page
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tutions for space issues so that both military and civilian aspects can be dealt with in the same context. States should also
set up a group of experts to develop options for monitoring and
verifying various components of a space security regime and
a code of conduct, designed inter alia to prohibit the testing or
deployment of space weapons.
Recommendation 46: A Review Conference of the Outer
Space Treaty to mark its 40th year in force should be held in
2007. It should address the need to strengthen the treaty and
extend its scope. A Special Coordinator should be appointed to
IDFLOLWDWHUDWL¿FDWLRQVDQGOLDLVHZLWKQRQSDUWLHVDERXWWKHUHLQforcement of the treaty-based space security regime.
Convening a World Summit on Disarmament
Recommendation 59: The United Nations General Assembly
should convene a World Summit on disarmament, non-proliferation and terrorist use of weapons of mass destruction, to meet
after thorough preparation. This World Summit should also
GLVFXVV DQG GHFLGH RQ UHIRUPV WR LPSURYH WKH HI¿FLHQF\ DQG
effectiveness of the UN disarmament machinery.

Revitalizing the Conference on Disarmament
The Geneva-based Conference on Disarmament (CD) is the standing UN
body responsible for negotiating disarmament treaties. Here, governments
have negotiated the main treaties on nuclear, biological, and chemical
weapons. The last agreement reached in the CD was the Comprehensive Test
Ban Treaty, whose negotiations were concluded in 1996. New norms and
regimes will likely also be negotiated in the CD, so its successful functioning
is crucial for progress on disarmament.
The Conference has not been able to conclude a treaty for the past
decade because its members disagree over what to negotiate, and how to
do so. The CD’s rules of procedure require the 65 Conference members to
agree by consensus on a program of work. The program of work generally
HVWDEOLVKHV RQH RU PRUH PDQGDWHV GH¿QLQJ WKH VXEMHFW RI WKH WUHDW\ WR EH
negotiated or topic to be discussed and the goals of the treaty or discussion.
For the past ten years, however, Conference members have disagreed on both
the subjects and their corresponding goals. This lack of consensus has meant
no movement at all.
The underlying reality is that governments are using the Conference’s
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rules of procedure to block progress due to continuing differences in disarmament and non-proliferation priorities. The policy differences are masked
E\SURFHGXUDOZUDQJOLQJPDNLQJLWGLI¿FXOWWRSLQSRLQWEODPHRUWRFOHDUO\
DQGVLPSO\GH¿QHWKHGHEDWHIRUWKHSXEOLF'HEDWHVRYHUSULRULWLHVWDNHSODFH
XQGHUWKHJXLVHRI¿QGLQJDFRPSURPLVHRQDSURJUDPRIZRUN6RPHJRYernments suggest having an open discussion on priorities in order to clarify
the underlying disagreements.
There are four topics within the CD on matters related to nuclear
weapons: a Fissile Materials Cut-off Treaty (FMCT), Prevention of a Arms
Race in Outer Space (PAROS), nuclear disarmament (meaning elimination of
nuclear weapons), and negative security assurances (guarantees of non-use of
nuclear weapons against states not possessing them). Under a widely but not
universally agreed proposal from 2003, a program of work would encompass
negotiation of an FMCT; discussion of PAROS, including examination of
the possibility of negotiating a treaty; negotiations of security assurance
“arrangements” which could take the form of a treaty; and discussion of
“progressive and systematic efforts to attain” nuclear disarmament.1 In 2007,
the six presidents of the CD introduced another proposal that gained support
in some quarters and possibly lost support in others. This proposal would also
LQLWLDWHQHJRWLDWLRQVRQDQ)0&7EXWZLWKRXWYHUL¿FDWLRQLQWKHQHJRWLDWLQJ
mandate; discussion of PAROS without the explicit possibility of negotiating
a treaty; discussions “dealing with appropriate international arrangements”
of negative security assurances; and discussions on nuclear disarmament and
the prevention of nuclear war.2
0DQ\ RI WKH :HVWHUQ VWDWHV SULRULWL]H WKH ¿VVLOH PDWHULDOV WUHDW\ DQG
believe it is the only issue ripe for negotiation. Prior to compromising on
the most recent proposal, which the United States just indicated it will not
oppose,3 the United States has gone a step beyond prioritizing an FMCT and
refused to agree to any program of work that includes the other three issues.
China and Russia have refused to agree to a work program that does not
include the prevention of deploying weapons in space, the agenda item usually
referred to as PAROS. Members of the Non-Aligned Movement (NAM) insist
upon the inclusion of nuclear disarmament and security assurances. Some
member states think security assurances could be subsumed under nuclear
disarmament. Other members, particularly those, like Iran and Cuba, which
feel directly threatened by nuclear weapons, prefer that security assurances
be debated separately, and soon.
Several of these states have been using the consensus rule to block
progress in one of two ways. Either they have blocked consensus if their
priority issue is not included in the program of work, or they have blocked
consensus if the priorities they do not wish to proceed are included. Although
many governments are blocking consensus by insisting on their own priorities,
until now the United States was the only government insisting on its priority
and only its priority. It was not even willing to agree to a program of work in
which other priorities are only discussed.
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Recent developments have shown a more complicated picture. Because
the United States has been blocking work on any other issue, it was easy
for other governments to say they would go along with the majority if their
issue was covered with a degree of seriousness. In 2006, minor progress was
made by holding week-long “structured” discussions on the priority topics
despite the lack of a program of work.4 This approach was further developed
with daily discussions during the First Session of 2007, culminating in the
proposal for work described above. While the United States has agreed to
the proposal, other CD delegations, including China, India, Pakistan, Egypt,
Algeria, and Iran, have not yet given their positions on the proposal and are
indicating resistance to it. While all of these delegations supported the 2003
proposal for work, they may have reservations about this proposal either
because the mandates for PAROS and NSAs are weaker, or because their
support for the original compromise package has changed. Some may try to
introduce amendments strengthening the mandates of their priority issues,
which would likely cause either the United States or France to oppose it.5
If CD member states accept this proposal, the CD would begin negotiatLQJDWUHDW\IRUWKH¿UVWWLPHLQDGHFDGHDQGIRUPDOO\FRQWLQXHZRUNLQWKUHH
other areas. This is the best opportunity for breaking the present impasse,
and is not likely to come again soon. If it fails, it will be necessary to look at
alternative options for moving forward.
Before this proposal was presented, the WMD Commission recommended
that the CD alter its rules to allow administrative and procedural decisions
to be adopted by a two-thirds majority of members voting and present
in order to break the impasse. The Commission did not address how this
alteration would be done, but if it is not feasible in the CD, it perhaps could
be accomplished by the General Assembly or a World Summit. Another
problem is that key states could simply decline to participate in negotiations,
DQRXWFRPHWKHFRQVHQVXVDSSURDFKZDVGHVLJQHGWRDYRLGLQWKH¿UVWSODFH
Presumably, however, CD members would consider this possibility in
deciding whether to adopt a contested decision by a two-thirds majority. Of
course, if initiation of negotiations were successful, the policy differences
underlying the obstructionist tactics would remain. Still, states would at least
be able to work toward resolving those differences in negotiations, something
that is not facilitated by the present rules of procedure.
Another approach would be to undertake negotiations on one or more of
the priority topics outside the CD, imitating the “Ottawa process” resulting
in the adoption of the treaty banning anti-personnel landmines. Ignoring
U.S. opposition, Canada initiated negotiations outside of the established but
stalemated channel for controls on landmines, the review process for the
Convention on Certain Conventional Weapons. The United States eventually
participated in the negotiations but declined to sign the agreement when its
demands were not met.6 Other non-parties include Russia, China, India, and
Pakistan. Again, however, in the nuclear weapons context, the question of
whether weapon-possessing states would participate is a crucial consideration.
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The ban on landmines was important to a large number of countries due
to the widespread use of mines, regardless of whether the world’s most
powerful states joined the negotiations or agreement. In the case of nuclear
weapons, in contrast, it is only a handful of countries that possess them, thus
making the participation of those countries especially vital for the successful
conclusion of an effective treaty. For example, some governments have
suggested negotiating an FMCT outside of the CD. The Bush administration
opposes this approach.7 Yet U.S. involvement is crucial if an FMCT is to be
PHDQLQJIXODQGVXFFHVVIXOLQOLJKWRILWVODUJHVWRFNVRI¿VVLOHPDWHULDOVDQG
its capacity to produce more.
Negotiating a Cut-off of Fissile Materials for Weapons
The consequences of the blockage in the Conference on Disarmament
KDYHEHHQGLUHIRUQHJRWLDWLRQVRQDWUHDW\EDQQLQJWKHSURGXFWLRQRI¿VVLOH
PDWHULDOVIRUQXFOHDUZHDSRQV)LVVLOHPDWHULDOVDUHGH¿QHGDV³PDWHULDOVWKDW
FDQVXVWDLQDQH[SORVLYH¿VVLRQFKDLQUHDFWLRQ´DQGJHQHUDOO\UHIHUWRKLJKO\
enriched uranium and plutonium.8 The production or acquisition of such material is necessary for making nuclear weapons. As the WMD Commission
notes, the world community has long supported banning the production of
¿VVLOHPDWHULDOVIRUXVHLQQXFOHDUZHDSRQV9 The scope of a Fissile Materials
Cut-off Treaty (FMCT) was established by a 1993 consensus UN General
Assembly resolution.10 This led to the development of a 1995 mandate for the
QHJRWLDWLRQRID¿VVLOHPDWHULDOVWUHDW\ZLWKLQWKH&RQIHUHQFHRQ'LVDUPDment, accompanied by the understanding that the issue of how to address existing stocks could be dealt with in the negotiations.11 The 1995 NPT Review
and Extension Conference committed states parties to the “immediate commencement and early conclusion of negotiations” on an FMCT.12 In 2000, the
NPT Review Conference urged the CD to agree on a program of work which
includes “the immediate commencement of negotiations on [an FMCT] with
DYLHZWRWKHLUFRQFOXVLRQZLWKLQ¿YH\HDUV´13
Despite widespread support for an FMCT, for ten years governments
have been unable to begin negotiations in the Conference on Disarmament
due to the lack of consensus on a program of work, as discussed above. In
recent years, a new problem has emerged: governments no longer agree on
the scope of an FMCT and, therefore, the mandate for negotiations. Reversing
a longstanding U.S. position, in 2004 the Bush administration announced its
EHOLHI WKDW DQ HIIHFWLYHO\ YHUL¿DEOH )0&7 LV QRW IHDVLEOH EHFDXVH LW ZRXOG
require “an inspection regime so extensive that it could compromise key
signatories’ core national security interests … and still would not provide
KLJK FRQ¿GHQFH LQ WKH DELOLW\ WR PRQLWRU FRPSOLDQFH´14 At a 2006 CD
session, the United States introduced a draft FMCT and a draft mandate for
its negotiation.15 The draft mandate dropped language in the 1995 agreed
PDQGDWH WKDW VHW DQ ³LQWHUQDWLRQDOO\ DQG HIIHFWLYHO\ YHUL¿DEOH´ DJUHHPHQW
as the goal. The mandate for negotiations on an FMCT in the most recent
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proposal for work in the CD also uses this language. Every other member
RIWKH&'WKDWKDVGLVFXVVHGWKHPDWWHURIYHUL¿FDWLRQVXSSRUWVDLPLQJIRUD
YHUL¿HG)0&70DQ\VHHLWDVVWULFWO\QHFHVVDU\IRUDOHJLWLPDWHDQGHIIHFWLYH
WUHDW\ DQG PRVW DUH VNHSWLFDO RI WKH XWLOLW\ RI DQ XQYHUL¿HG WUHDW\ ,Q WKH
context of discussing the most recent proposal for work, Iran and India have
VDLG YHUL¿FDWLRQ PXVW EH LQFOXGHG LQ DQ )0&7¶V QHJRWLDWLQJ PDQGDWH$V
discussed in section 2.1, the WMD Commission and other experts believe
WKDWYHUL¿FDWLRQLVIHDVLEOHDQGWKDWVROXWLRQVFDQEHIRXQGWRRWKHUGLI¿FXOW
problems like that of existing stocks.
In order to remove the immediate roadblock to progress, the United
.LQJGRP KDV VXSSRUWHG WDNLQJ WKH UHIHUHQFH WR YHUL¿FDWLRQ RXW RI WKH
negotiating mandate on the understanding it could be dealt with in negotiations
instead. Most Western states support this position and have been calling for
the start of negotiations “without preconditions.” The WMD Commission is
open to this approach.16 However, it is important to be wary of a producing
D WUHDW\ ZLWK QR RU OLPLWHG YHUL¿FDWLRQ SURYLVLRQV ,W LV WUXH DV WKH 8QLWHG
6WDWHVDUJXHVWKDWUDSLGDJUHHPHQWRQDVLPSOHEDQRQSURGXFWLRQRI¿VVLOH
materials for weapons would impede growth of arsenals in Israel, Pakistan,
and India.17 This result, however, could also be attained by an extension and
formalization of the existing moratorium accepted by Britain, France, Russia,
and the United States.
7KHHVWDEOLVKPHQWRIDYHUL¿FDWLRQUHJLPHZRXOGDOVREHFUXFLDOLQDFcounting for existing stocks, preventing their use in weapons, and moving
WRZDUGVWKHLUYHUL¿HGUHGXFWLRQDQGHOLPLQDWLRQ6WDWHVDJUHHGWRDGRSWWKH
%LRORJLFDO:HDSRQV&RQYHQWLRQ %:& LQDQGWRQHJRWLDWHDYHUL¿FDtion protocol separately. But after two decades of technical feasibility studies
DQGQHJRWLDWLRQVUHVXOWHGLQDGUDIWYHUL¿FDWLRQSURWRFROWKH%XVKDGPLQLVtration withdrew U.S. support for the negotiations, leaving the BWC unveri¿HG18 Despite this history, many states are hopeful that the United States will
HYHQWXDOO\ UHWXUQ WR VXSSRUWLQJ YHUL¿FDWLRQ RI DQ )0&7 ZKHQ IDFHG ZLWK
facts, or following the election of a new administration.
Preventing an Arms Race in Outer Space
Weapons of mass destruction are banned from outer space by the
1967 Outer Space Treaty, but conventional weapons are not. As the WMD
Commission explains, the world relies extensively on space technology, from
meteorology to communications.19 For this reason, all states have a vested
interest in protecting space, not least the United States, which has the largest
number of space assets. Satellites are also used for early warning on missile
ODXQFKHVDQGDWWDFNVRQVDWHOOLWHVFRXOGEHVHHQDVWKH¿UVWVLJQRIQXFOHDU
war. Importantly, and not noted by the WMD Commission, deploying any
weapons in space would not only impede nuclear disarmament but would
also likely kick start a new arms race–on earth as well as in space.
There are not yet any known weapons in space, but based on developments
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over the past decade there is ample reason to be concerned that the United
States is headed toward deploying them. The 1997 U.S. SPACECOM
document “Vision for 2020” outlined a new military vision to control space
and integrate space forces, in order to acquire “full spectrum dominance.”20
The Bush administration withdrew from the Anti-Ballistic Missile Treaty in
June 2002, arguing that the treaty would restrict testing and deployment of
planned missile defense systems, including space-based ones. For a number
of years, the United States and Israel abstained on the annual UN General
Assembly resolution on preventing an arms race in outer space. In 2005 and
again in 2006, the United States went further and cast the sole negative vote.
On June 13, 2006, the United States told the Conference on Disarmament it
would continue research on space weapons.21 The U.S. National Space Policy
released in October 2006 states that:
The United States will oppose the development of new legal regimes
or other restrictions that seek to prohibit or limit U.S. access to or
use of space. Proposed arms control agreements or restrictions
must not impair the rights of the United States to conduct research,
development, testing, and operations or other activities in space for
U.S. national interests.22
As explained in section 2.4, development and deployment of space-based
anti-satellite, anti-missile, and ground-attack systems face serious technical,
¿QDQFLDODQGVWUDWHJLFREVWDFOHV7KLVUHDOLW\XQGHUOLQHVWKHLUUDWLRQDOLW\RI
U.S. opposition to arms control initiatives covering outer space. Nonetheless,
there is considerable momentum behind U.S. efforts despite the unnecessary
threat to international security posed by such programs. For example, Missile
Defense Agency plans call for testing and deployment of a “test-bed” of up to
six space-based missile interceptors in 2010-2012.23
A legal regime to prevent weaponization of space could be created by a
protocol to the Outer Space Treaty, as the WMD Commission suggests, or a
new stand-alone international agreement. In the meantime, governments can
HQJDJHLQFRQ¿GHQFHEXLOGLQJPHDVXUHVVXFKDVXQLODWHUDOO\UHQRXQFLQJWKH
deployment of weapons in space and developing codes of conduct.24 States
have done some space security work in the Committee on the Peaceful Uses
of Outer Space by developing “rules of the road” to mitigate space debris.
As the state with the largest number of space assets, the United States has
the most to lose from space debris. Because this is the one area where the
Bush administration has not blocked multilateral work towards space secuULW\VRPHKRSHWRXVHZRUNRQVSDFHGHEULVDVD¿UVWVWHSWRZDUGSUHYHQWLQJ
the weaponization of space.
The WMD Commission does not recommend dealing with space weapons within the Conference on Disarmament, though it has been on the CD
agenda for years and is one of the CD’s four core issues. Instead it favors
initiation of an Outer Space Treaty review process that would address broad
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issues of space security and the establishment of a ban on all space-based
weapons through negotiation of a protocol to that treaty. This is one possible path. However, as the CD is mandated to negotiate arms control and
disarmament treaties, it is also a logical place to consider a new international
instrument. Russia and China, the two major proponents of a new treaty to
prevent the weaponization of space, insist that it be negotiated in the CD.
The CD has accumulated some expertise in space policy. Russia and China
KDYHSXEOLVKHGVHYHUDOZRUNLQJSDSHUVRQWUHDW\LVVXHVVXFKDVGH¿QLWLRQV
YHUL¿FDWLRQDQGWKHFXUUHQWVSDFHSROLF\UHJLPH7KH81,QVWLWXWHIRU'LVDUmament Research has held working sessions on space security in the CD for
the last three years.
Currently, military issues of space are dealt with in the CD in Geneva,
while civilian issues including space debris are dealt with in the Committee on the Peaceful Uses of Outer Space in Vienna. However, the majority of space assets are dual use, with civilian and military applications. We
therefore agree with the WMD Commission that space security requires more
interaction between these bodies, as well as the development of a comprehensive framework that can deal with both aspects.
Convening a World Summit on Disarmament
In recent years the international community has become increasingly
divided on revitalizing disarmament and strengthening non-proliferation
efforts. The 2005 NPT Review Conference ended in failure and acrimony
largely because the Bush administration refused any reference to agreements
reached at previous review conferences. Later that year at the World Summit, states again were unable to agree to a single word on nuclear disarmament and non-proliferation after the newly appointed U.S. ambassador, John
Bolton, demanded drastic revisions to the outcome document. The WMD
Commission concluded that the world’s states must try again, and called for
the convening of a World Summit on disarmament, non-proliferation, and
terrorist use of WMD. The summit would also decide on reforms to improve
the effectiveness of UN disarmament machinery. The Commission’s call
HFKRHVWKDWPDGHLQE\.R¿$QQDQIRUDQLQWHUQDWLRQDOFRQIHUHQFHRQ
eliminating nuclear dangers.25
For years, members of the Non-Aligned Movement have been calling
for a fourth General Assembly Special Session on Disarmament (SSODIV)
in order to lay out a disarmament program on both NBC and conventional
weapons, and to ensure that UN disarmament institutions are up to the challenge. However, these proposals have gone nowhere, in large part due to U.S.
opposition.
A World Summit on disarmament, non-proliferation and terrorist use of
NBC weapons, as proposed by the WMD Commission, and an SSODIV each
have their advantages. An SSODIV would build on the tradition of previous
SSODs, and would address NBC weapons in the context of an overall demili-
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tarization program, thus allowing consideration of linked issues, for example,
missiles that can carry all types of warheads. A World Summit would bring
together heads of state. It would follow on the 2005 Summit which, despite its
shortcomings on nuclear issues, was able to carve new paths in areas like UN
human rights machinery, and on the highly successful 2000 Summit which
placed the reduction of poverty on the global agenda. Such a summit would
focus exclusively on NBC weapons, and above all, on nuclear weapons. Because a World Summit would take place at a higher political level and has the
endorsement of the WMD Commission, it seems the preferable course.
Regardless of which approach is ultimately taken, both a World Summit
and an SSODIV would help catalyze governmental action on disarmament.
Furthermore, the vast majority of the people in the world–including majorities in the nuclear weapon states–support the global elimination of nuclear
weapons.26 The subject no longer receives the attention it once attracted, but
when it is raised, the global public overwhelmingly supports disarmament. A
World Summit or SSODIV would assist greatly in turning that latent support
into political pressure for disarmament.
Recommendations for U.S. Policy
•

The United States should work with other countries to achieve agreement on a program of work for the Conference on Disarmament to
commence negotiations on a Fissile Materials Cut-off Treaty and
substantive discussions, with the possibility of negotiation, on preventing weaponization of space, nuclear disarmament, and security
assurances. The United States should also support the WMD Commission’s recommendation to eliminate the consensus requirement
for procedural decisions in the Conference on Disarmament.

•

The United States should terminate research and development
of space weapons, renounce them, and protect U.S. space assets
through the negotiation of a treaty banning all weapons in space.

•

The United States should support the convening of a World Summit
of heads of state on disarmament, non-proliferation, and terrorist
use of nuclear, biological, and chemical weapons, or a UN General
Assembly Special Summit on Disarmament.

