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Treaty Regimes and International Law

JouN BURROUGHS

RecoMMENDATIONS OF THE WMD CoMMISSION

Disarmament and non-proliferation are best pursued through
a cooperative rule-based international order, applied and en-
forced through effective multilateral institutions, with the UN
Security Council as the ultimate global authority. (Weapons of
Terror, 18)

There is a need to revitalize and strengthen multilateral coop-
erative approaches, because of both their legitimacy and their
potential effectiveness in addressing WMD threats. (Weapons
of Terror, 57)

Governments know that treaties are indispensable. They see
many multilateral treaties as an essential part of a commonly
agreed and commonly managed world order, which most want
to strengthen. The Commission supports that view. (Weapons
of Terror, 167)

Global norms and treaty regimes play an indispensable role in controlling
and eliminating nuclear, biological, and chemical (NBC) weapons. Norms
are rule-framed expectations of conduct grounded in patterns of behavior,
practical considerations, morality, policy statements and political commit-
ments, and law including requirements set out in treaties. In the case of NBC
weapons, law is at the core of the relevant norms. The possession and use of
biological and chemical weapons is prohibited by the Biological Weapons
Convention (BWC) and Chemical Weapons Convention (CWC). For almost
all states, the possession of nuclear weapons is prohibited by the Nuclear
Non-Proliferation Treaty (NPT), and their use is at least generally prohibited
by international law as set forth by the International Court of Justice. The
regimes give institutional life to the norms through regular meetings of states
in review processes, and in the case of the CWC and the NPT, through imple-
menting agencies engaged in monitoring compliance, the Organization for
the Prohibition of Chemical Weapons (OPCW), and the International Atomic
Energy Agency (IAEA). States around the world participate in these pro-
cesses, monitoring systems, and organizations and thus commit in-depth to
the rules on non-use and non-possession of NBC weapons.

One of the greatest strengths of Weapons of Terror is its clear explanation
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of the importance of norms and regimes. It also effectively conveys that re-
gimes work when there is reciprocity and cooperation. For example, for non-
nuclear weapons states to accept enhanced inspection powers of the IAEA to
monitor civilian nuclear power programs, they need to see substantial move-
ment on the disarmament side of the regime. The report is refreshingly frank
about the lack of reciprocity in the nuclear sphere, stating that it is “easy to
see that the nuclear weapon states parties to the NPT have largely failed to
implement” their NPT nuclear disarmament obligation.'

Advantages of Treaty Regimes

The WMD Commission cogently explains why states rely on treaty re-
gimes, observing that:

e  Multilateral treaties have emerged over a long period of time as the
principal instrument that the world community uses to create clear
rules and standards designed to bind all states.

e Participation in the negotiation of a treaty of universal reach, or join-
ing such a treaty, allows a state to feel ownership of and responsibil-
ity for the rules that are adopted....

e The procedure of national consent may involve both the executive
and the legislative branches of a government, thereby anchoring the
international rules more firmly in the national consciousness.

e Rights and obligations are defined by the treaty. A measure of stabil-
ity is created when states parties are able to predict that other par-
ties are likely to conduct themselves in accordance with the obliga-
tions they have assumed. At the same time there is some protection
against arbitrary demands and accusations.

e The treaty may offer a basis for monitoring, verification, inspection,
resolution of disputes or other action, such as periodic review and
follow-up.?

A book released in 2003, Rule of Power or Rule of Law?,? the product of
a collaboration between the Institute for Energy and Environmental Research
and the Lawyers’ Committee on Nuclear Policy, identifies related benefits,
explaining that:

Treaties by their very nature involve some sacrifice of sovereignty.
In exchange, treaty regimes contribute to national and global secu-
rity in important ways, including by:

articulating global norms;

promoting and recognizing compliance with norms;
building monitoring and enforcement mechanisms;
increasingly the likelihood of detecting violations and ef-
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fectively addressing them;

e providing a benchmark for measurement of progress;

e establishing a foundation of confidence, trust, experience,
and expertise for further progress;

e providing criteria to guide states’ activities and legislation,
and focal points for discussion of policy issues.*

The role of international law. Reliance on treaty regimes and global
norms—on international law—is, or at least should be, greatly bolstered in
the United States, a country historically dedicated to the rule of law, by the
fact that treaty-based law is part, as the Constitution says, of the “law of the
land.” Article VI, clause 2 of the Constitution provides:

This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every States shall be bound
thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding. [Emphasis supplied.]

In addition to treaty-based law, the Supreme Court has held, customary
international law is “part of our law.”” Customary law is based on the practices
of states accompanied by a sense of legal obligation, and in some cases also
reflects fundamental humanitarian and moral factors. A classic example is the
rule of diplomatic immunity; it was rooted in the practice of states of protecting
other countries’ representatives long before it was codified in agreements. An
example relevant here is the ban on use of biological weapons, contained in the
1925 Geneva Protocol and reinforced by the Biological Weapons Convention.
For states not party to either of those agreements—and for decades the United
States did not ratify the Geneva Protocol—it is universally accepted that they
are nonetheless bound by the ban. The International Court of Justice relied
on customary international law—founded largely on treaties with broad
participation—for its conclusion that the threat or use of nuclear weapons is
generally illegal. Like the United States, all states have mechanisms, which
may vary substantially, for integrating treaty- and custom-based international
law into their national legal systems.®

The case for employment of treaty regimes and global norms to address
the multiple security challenges faced by the world is thus a strong one,
based both upon a pragmatic view of the need for effective cooperation
and the force of the appeal to law. Following the dismantlement of the
Berlin Wall and the breakup of the Soviet Union, hopes were high that this
approach would be expanded to lower the risks posed by nuclear, chemical,
and biological weapons and that other major initiatives would be taken
to build global security. During the first decade of the post-Cold War era,
those expectations were partially met. The NPT was indefinitely extended in
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1995 and negotiations on the Comprehensive Test Ban Treaty (CTBT) were
completed in 1996.

Negotiations on the Chemical Weapons Convention were concluded in
1993 and it entered into force in 1997. By 2001, seven years of negotiations
by states parties to the Biological Weapons Convention had yielded a draft
protocol that would have added a verification regime to the treaty. There were
also important steps taken outside the realm of nuclear, biological, and chem-
ical weapons. Notably, the Rome Statute of the International Criminal Court
was negotiated in 1998 and entered into force in 2002. By the first decade
of the 21* century, however, the surge of multilateral efforts had peaked and
indeed had been rolled back.” The United States, as Weapons of Terror makes
clear, bears the lion’s share of responsibility for this development.®

The Erosion of Treaty Regimes

Chemical Weapons Convention. The CWC is the most far-reaching
disarmament measure ever put into force. It bans the development, acquisition,
transfer or use of chemical weapons, requires the destruction of all stockpiles,
and obligates states parties to declare chemicals and production facilities that
could be used in a manner prohibited by the convention. Declared chemicals
and facilities are subject to routine inspections. The CWC was championed
by the senior George Bush, and its negotiation at one time seemed a harbinger
of a robust multilateralism that would be applied to control of biological
and nuclear weapons as well. Instead, the hard-fought Senate battle over
ratification of the CWC in 1997 was a signal that the multilateralist agenda
was in serious trouble. The Senate eventually did approve ratification, but
U.S. compliance is subject to restrictions imposed first by the Senate in the
ratification package and then by implementing legislation passed by Congress.
The restrictions include a narrowing of the facilities subject to declaration
and inspection; prohibition of transfer of samples outside of the country for
analysis; and a presidential right to refuse inspections on national security
grounds. The CWC does not permit these limitations and contains thorough
safeguards for the protection of confidential information. It is in the U.S.
interest to support effective inspections in order to verify compliance. But
the U.S. restrictions, not surprisingly, are being imitated by other countries,
including India and Russia. Despite these defects in the developing regime,
it is generally considered a major success. As Weapons of Terror explains,
the regime does face significant challenges. Among them are ensuring that
destruction of stockpiles is completed in a timely fashion and preventing the
development and deployment of incapacitating—but often lethal—chemical
agents.’

Biological Weapons Convention. The BWC was ratified by the United
States in 1975 and entered into force that same year. It prohibits state parties
from developing, producing, stockpiling, acquiring or retaining biological
agents or toxins when they have no justification for defensive or other peace-



TREATY REGIMES AND INTERNATIONAL LAW 17

ful purposes. It also flatly prohibits “weapons, equipment or means of delivery
designed to use such agents or toxins for hostile purposes or in armed con-
flict.” But the BWC is only a bare ban on possession, lacking any provisions
for declarations formally accounting for research facilities and destruction of
stockpiles or for inspections to verify compliance. In negotiations beginning
in 1995, BWC member states sought to remedy this deficiency by negotiating
a comprehensive supplementary agreement known as a protocol.

In July 2001, the Bush administration successfully disrupted the nearly
completed negotiations.'” Then, in a remarkable display of its intense opposi-
tion to multilateralism, the administration continued to oppose the protocol
despite the September 11, 2001 attacks and the subsequent anthrax attacks.
In November 2001, it blocked consideration of more limited international
agreements on verification mechanisms. Instead, the administration advo-
cated that states voluntarily implement national measures like adoption of
laws criminalizing biological weapons-related activities and promulgation of
security standards for handling of pathogens. For the most part, the proposals
were already on the international agenda. One reason for U.S. opposition to
the protocol may be a reluctance to open the U.S. “biodefense” program to
international scrutiny.!' As part of that program, the United States constructed
a model bio-bomb and weaponized anthrax,!? activities which appear to vio-
late the BWC ban on production of such weapons. Those and other projects,
such as work on a genetically enhanced super-strain of anthrax, have been
carried out in secret, making it impossible for other states to assess whether
the projects comply with the BWC.

In rather marked contrast to the strong positions it takes regarding nucle-
ar weapons, Weapons of Terror does not call for a renewed effort to negotiate
an agreement establishing a verification regime, though it does not preclude
this either. Rather it says more generally that a “multifaceted approach is
required—one that strengthens the multilateral normative and legal prohi-
bition regime, while linking it with other kinds of governmental and non-
governmental, national and international measures.”" Nor does the report
address the massive U.S. “bio-defense” program (see box).

Other multilateral agreements. Considered by many to be the most
significant contribution to international law since the creation of the United
Nations at the end of World War II, the Rome Statute of the International
Criminal Court establishes the first permanent global tribunal to prosecute
crimes against humanity, genocide, and war crimes, as well as aggression once
agreement is reached on its definition. Together with associated improvement
of capabilities in national legal systems, the court will deter the commission
of large-scale atrocities, including those perpetrated with nuclear, biological,
and chemical weapons. Although President Clinton signed the Statute at the
very end of his term, in an unprecedented move the Bush administration
notified the United Nations that the United States does not intend to ratify it,
and on multiple fronts is working to block the Court’s jurisdiction over U.S.
nationals.
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The list of security-related multilateral agreements rejected by the United
States goes on. The Clinton administration refused to sign the 1997 Mine Ban
Treaty prohibiting anti-personnel landmines. However, President Clinton de-
veloped a plan for eventual U.S. participation. Reversing that policy course,
the Bush administration has announced that the United States will not join
the treaty. The Bush administration rejected the 1997 Kyoto Protocol aimed
at taking initial steps to reduce emissions of carbon dioxide which contribute
to global warming. The severe or catastrophic effects projected from climate
change could negatively impact security, not only by affecting livelihoods
and settlement patterns, but perhaps also by causing conflict within or among
nations due to refugee flows.
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Nuclear Non-Proliferation Treaty. Finally, despite the rich history of
U.S.-initiated or supported nuclear arms control treaties, U.S. resistance to
law-governed multilateralism extends to the nuclear sphere, as the United
States rejects commitments undertaken in the Nuclear Non-Proliferation
Treaty and its review process. It has rejected ratification of the Comprehen-
sive Test Ban Treaty, implementation of the START process, and preservation
of the ABM Treaty; failed to apply the principles of verification, irreversibil-
ity, and transparency to the U.S.-Russian reductions agreed in the 2002 Stra-
tegic Offensive Reductions Treaty; and expanded, rather than diminished,
the role of nuclear weapons in the U.S. military posture. The nature of com-
mitments undertaken in the NPT context and the U.S. record with respect to
them are detailed in sections 1.2 and 2.1.

U.S. Denigration of International Law

As the world’s leading military and economic power and key architect of
post-World War II international institutions, and as a progenitor of the concept
of the rule of law, the United States is uniquely positioned to shape the devel-
opment of the framework formed by the NPT, CWC, BWC, the United Na-
tions Charter, and other security-related treaties. As recounted above, despite
generally cooperative relations among major powers and the new awareness
of the terrorist threat, the United States recently has refused to comply with
commitments made under existing treaties or to enter into new agreements.
Instead, the United States increasingly relies upon other modes of exerting
power and influence. Among them is the doctrine of preemptive (really pre-
ventive) war against states with links to terrorism that seek to acquire NBC
weapons, employed as a rationale for the invasion of Iraq without explicit
Security Council authorization, and the related doctrine of “counterprolif-
eration” envisaging military action against NBC weapons capabilities (see
section 2.2). Accompanying steps are: the formation of an ad hoc coalition of
states (the Proliferation Security Initiative) prepared to interdict disfavored
states’ shipment of NBC weapon-related equipment, materials, and delivery
systems; Security Council imposition of rules (resolution 1540) aimed at pre-
venting acquisition of and trafficking in NBC weapon-related items by terror-
ists and other non-state actors (see section 1.3); and a G-8 program aimed at
securing NBC weapons and materials in Russia and perhaps other countries.

Weapons of Terror captures the essence of this sharp turn in U.S.
policy:

Some of the current setbacks in treaty-based arms control and dis-
armament can be traced to a pattern in US policy that is sometimes
called ‘selective multilateralism’—an increased US scepticism
regarding the effectiveness of international institutions and instru-
ments, coupled with a drive for freedom of action to maintain an ab-
solute global superiority in weaponry and means of their delivery.
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The US is clearly less interested in global approaches and treaty
making than it was in the Cold War era. In the case of Iraq, the
US chose in 2003 to rely on its own national intelligence and to
disregard the results of international verification, even though the
latter turned out to be more accurate. More importantly, the US has
been looking to what is called ‘counter-proliferation’—a policy
envisaging the unilateral use of force—as a chief means to deal with
perceived nuclear or other WMD threats.

As seen in the war to eliminate WMD in Iraq, and in official
statements regarding North Korea and Iran, the US has claimed a
right to take armed action if necessary to remove what it perceives as
growing threats, even without the authorization of the UN Security
Council.

The overwhelming majority of states reject the claims by the US
or any other state to such a wide licence on the use of force...."

The new U.S. approach does not imply the rejection of working together
with other countries, often allies, on matters of security (see box). But it does
centrally involve the rejection or minimizing of institutions and norms of
near-universal scope, like those based on the treaties on NBC weapons. An
accompanying theme has been the downgrading, even the deriding, of inter-
national law. John Bolton, U.S. ambassador to the United Nations from 2005
to 2006, has been the foremost exponent of this theme. He has expressed
himself most virulently when out of office, as in this 1999 statement:

It is a big mistake for us to grant any validity to international law
even when it may seem in our short-term interest to do so—because,
over the long term, the goal of those who think that international law
really means anything are those who want to constrain the United
States."

While Bolton and others are not so undiplomatic when in the government,
the sentiment accurately conveys a key tenet of present U.S. policy. Sorely
lacking is any appreciation of international law and institutions as means
for working with other nations in a cooperative, problem-solving approach
that can redound to all nations’ benefit. Some of the consequences of this
nihilist approach to international law have been visible to all in the Bush
administration’s policies of torture and indefinite detention without trial, in
stark violation of the Geneva Conventions and other humanitarian/human
rights international legal instruments as well as customary international law.

Bolton and others have also criticized international law on the ground
that it is not enforceable.'® Addressing this criticism is a major concern of the
WMD Commission. The Commission observes that most states accept the
need for law, and honor and implement their obligations concerning NBC
weapons and want to be seen as doing so as respectable, law-abiding members
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of the international community. By adhering to treaties on NBC weapons, the
Commission says, “many states may also want to join the mainstream and
help gradually build up a world order that, while demanding restraints for
themselves, also gives them a fairly high assurance that others will exercise
the same restraints.”!” Regarding enforcement of obligations, the Commission
highlights the power of the Security Council “to mandate or authorize a broad
array of measures—from negotiations and recommendations to fact finding,
intrusive inspections, economic or other sanctions and full-scale military
action.”'® While the Commission arguably places too much emphasis on the
role of the Security Council (see section 1.3), on the whole its reasoning is
persuasive and indeed could have been more forceful.

First, there is widespread agreement on the importance of respect for law
in the international as well as the national spheres. Bill Graham, then Cana-
dian Minister of Foreign Affairs, stated this point well:

Our societies are based on the rule of law, and the sustainable, shared
global future we seek must have the same basis, however difficult
it may be to obtain universal acceptance of the rules and establish
effective means of enforcement.... [W]e do not dispense with do-
mestic law because we know some will defy the law."’

Second, far more than is commonly understood, states seek to avoid formal
international condemnation of their actions, which has significant adverse
consequences for their political and economic standing in the world. Further,
a range of sanctions is available, including withdrawal of privileges under
treaty regimes, embargoes, travel bans, reductions in international financial
assistance or loans, and freezing of state or individual leader assets. Issues
of non-compliance can also be taken up by international bodies including
the IAEA and the OPCW, states parties to treaty regimes acting collectively,
the Security Council, the International Court of Justice, which adjudicates
disputes among states, and in extreme cases involving individuals’ alleged
commission of international crimes, the International Criminal Court as well
as national legal systems under the doctrine of universal jurisdiction.?

Recommendation for U.S. Policy

e The United States should respect international law and work to
strengthen rule-of-law based cooperative security through the de-
velopment of effective treaty regimes on nuclear, biological, and
chemical weapons.



